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some circumstances, “an exercise of power which is said to be legally unreasonable may 

overlap with alleged denial of procedural fairness because the result of the exercise of the 

power may affect the fairness of the decision-making process”118. 

Eighth, as to examples of the application of these principles and the true nature of a factual 

inquiry which would not engage merits review, see Singh119, SZRKT120 and Goodwin121. 

Ninth, in making these observations, two further things should be mentioned.  First, 

obviously enough, I have not had regard to any of the State judicial review legislation or the 

application of the Administrative Decisions (Judicial Review) Act 1997 (Cth) as any of those 

Acts can from time to time be rendered inapplicable to particular legislation conferring 

decision-making powers.  Second, in Li, Hayne, Kiefel and Bell JJ observe122 that the duty 

cast on the Tribunal to invite an applicant for review to appear before it is central to the 

conduct of the review and that the statutory purpose is one of providing the applicant with an 

opportunity to present evidence and argument relating to the issues addressed in the review as 

an essential element of the statutory review function.  Thus, in exercising the discretionary 

power to adjourn (or not) a review proceeding before it:   

… consideration could be given to whether the Tribunal gave excessive weight – more 
than was reasonably necessary – to the fact that Ms Li had had an opportunity to present 
her case123.  So understood, an obviously disproportionate response is one path by 
which a conclusion of unreasonableness may be reached.  However, the submissions in 
this case do not draw upon such an analysis.   

 

These observations of the majority raise the spectre of whether a conclusion of 

unreasonableness might arise in the exercise of a discretion having regard to the law relating 

to proportionality analysis.  That topic, however, is a topic for an entirely separate address 

118  Minister for Immigration and Border Protection v Singh (2014) 308 ALR 280 at [50] 
119  ibid at [53] to [77] 
120  Minister for Immigration & Citizenship v SZRKT (2013) 212 FCR 99 at [77] 
121  Goodwin v Commissioner of Police (NSW) [2012] NSWCA 379 
122  (2013) 249 CLR 332 at [60] and [74]; emphasis added 
123  Ms Li, a Chinese national, had applied for a Skilled-Independent Overseas Student (Residence) (Class DD) 

visa under the provisions of the Migration Act 1958 (Cth).  A criterion for the grant of the visa under the 
Migration Regulations 1994 (Cth) was that Ms Li, at the time of the visa decision (by the Migration Review 
Tribunal, relevantly, at the time of the review decision) hold a favourable “skills assessment” from a relevant 
“assessing authority”.  Ms Li had, in fact, obtained an unfavourable assessment (which was her second 
assessment) from an assessing authority called Trades Recognition Australia (TRA) and had applied to TRA 
for a review of that assessment.  Ms Li’s migration agent had requested the Tribunal not to make a decision 
on Ms Li’s pending review application until the TRA’s review of the assessment had been completed and the 
assessment itself completed.  The Tribunal refused to do so and affirmed the decision of the delegate which 
was adverse to Ms Li.  To the extent that the Tribunal gave “reasons” for refusing to withhold consideration 
of the review decision until the TRA had completed its exercises, the Tribunal said that Ms Li had “had 
enough time”.   
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both as to the content of such an analysis and the jurisprudence relating to it and its 

application in the context of the questions I have been discussing.  I have kept you too long 

and I thank you for your attention.   

 

The Hon Justice Andrew Greenwood 
Federal Court of Australia 
27 April 2017 
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https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBM8zwIAAAABiYeMQ0_BvZ_UEk7QBlnlfA?e=LP6M8q
https://1drv.ms/b/c/13ebd865c7415cd4/ES4Wn94jxhFHjOOVfCx8RIgBLR9-wsyHZDcnjDIBATIYFA?e=OKZzUh
https://1drv.ms/b/c/13ebd865c7415cd4/ES4Wn94jxhFHjOOVfCx8RIgBLR9-wsyHZDcnjDIBATIYFA?e=OKZzUh
https://1drv.ms/b/c/13ebd865c7415cd4/EUKDjotrCFJDhdaFO5eFMQ4B9hQUgCIWSPzsYFLohW0Fbw?e=bFbmnG
https://1drv.ms/b/c/13ebd865c7415cd4/EUKDjotrCFJDhdaFO5eFMQ4B9hQUgCIWSPzsYFLohW0Fbw?e=bFbmnG
https://1drv.ms/b/c/13ebd865c7415cd4/EUKDjotrCFJDhdaFO5eFMQ4B9hQUgCIWSPzsYFLohW0Fbw?e=bFbmnG
https://1drv.ms/b/c/13ebd865c7415cd4/Eac6v1-h-x1ImjNXjew7IuIBOj8noPODD5EF5v0jAfA4fw?e=h1Q9po
https://1drv.ms/b/c/13ebd865c7415cd4/Eac6v1-h-x1ImjNXjew7IuIBOj8noPODD5EF5v0jAfA4fw?e=h1Q9po
https://1drv.ms/b/c/13ebd865c7415cd4/Eac6v1-h-x1ImjNXjew7IuIBOj8noPODD5EF5v0jAfA4fw?e=h1Q9po
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBPk8wIAAAAB0_p3OeZdEvj2JByQT0L35A?e=zqmvxj
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBPk8wIAAAAB0_p3OeZdEvj2JByQT0L35A?e=zqmvxj
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBM03QIAAAABdayeVL6C-wI67jbZn6MGfQ?e=K0umpz
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBM03QIAAAABdayeVL6C-wI67jbZn6MGfQ?e=K0umpz
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMz3QIAAAAB2lqjCeR2j8uQMuPZhux_AQ?e=QHJtZd
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMz3QIAAAAB2lqjCeR2j8uQMuPZhux_AQ?e=QHJtZd
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMz3QIAAAAB2lqjCeR2j8uQMuPZhux_AQ?e=QHJtZd
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AMG 8127 BWFF OFFICE OF FOREIGN ASSET CONTROL 

LICENSE APPLICATION SUMMARY TO SUPPORT INNOCENTS 

OF UKRAINE 13.06.2024.PDF 

 
AMG 8128 OVCR OFFICE OF FOREIGN ASSET CONTROL LICENSE 
APPLICATION SUMMARY INVESTMENT IN NEW YORK PROPERTY 
13.06.2024.PDF 
 
AMG 8131 RE OFAC LICENSE GLOMAG-2024-1236930-1 AND OFAC 
LICENSE GLOMAG-2024-1237239-1 AND APPLICATION TO 
DECLARE GLOBAL MAGNITSKY ACT SANCTIONS.MSG 
 

AMG 8137 OVCR OFFICE OF FOREIGN ASSET CONTROL 

SUMMARY STRATEGIC PARTNERSHIP AL NAKHLAHH ISLAND 

INVESTMENT COMPANY 22.06.2024.PDF 
 

AMG 8138 OVCR LETTER TO OFFICE OF FOREIGN ASSET 

CONTROL DATED 25TH JUNE 2024 AND ANNEXES.PDF 
 
AMG 8150 OFAC LICENSE APPLICATION RE SINESIS 
INTERNATIONAL BANK ACCOUNT HELD WITH BBVA BANK 
TRADING AS PROMINENCE BANK 26.06.2024.PDF 
 

AMG 8464 RE USA FOREIGN CORRUPT PRACTICES ACT.PDF 

 
AMG 8465 RE USA DODD FRANK ACT 2010.PDF 

 

AMG 8512 KEEPING SECRETS ALRC 98 THE PROTECTION OF 

CLASSIFIED AND SECURITY SENSITIVE INFORMATION.PDF 

 

AMG 8446b SEC ACKNOWLEDGEMENT LETTER FOIA-PA - 25-

00059-FOPA.PDF 

 
AMG 8529 SUBMISSION TO THE OFFICE OF GOVERNMENT 
INFORMATION SERVICES (OGIS).MSG 
 
AMG 8529b RE AMG 8529 SUBMISSION TO THE OFFICE OF 
GOVERNMENT INFORMATION SERVICES (OGIS).MSG 
 

AMG 8530 AMENDED SUBMISSION TO THE OFFICE OF 

GOVERNMENT INFORMATION SERVICES (OGIS).MSG 
 
AMG 8530b AMENDED SUBMISSION TO THE OFFICE OF 
GOVERNMENT INFORMATION SERVICES (OGIS).MSG 
 
AMG 8534f HCMP-1855-2022; BTG PACTUAL DEBT; AUSTRALIA 
JOINT LIABILITY RE PPSR CORRESPONDENCE - MR ANDREW 
GARRETT - ENQ-1103953-S8M3T6 PART 6.msg 
 

AMG 8560 NOTICE OF CONCERNS AND NOTICE OF OFFENCE 

PURSUANT TO s20 OF THE CHARTER OF THE UNITED 

NATIONS ACT 1945 (AU).msg 

 

AMG 8560 OENOVIVA CAPITAL RESOURCES NOTICE OF 

CONCERNS TO BTG PACTUAL DATED 24.01.2025.PDF 

 

Page 322 of 326

https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMy3QIAAAAB1flTwjB9vypm4v6wZWGqxA?e=As9ohD
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMy3QIAAAAB1flTwjB9vypm4v6wZWGqxA?e=As9ohD
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMy3QIAAAAB1flTwjB9vypm4v6wZWGqxA?e=As9ohD
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMx3QIAAAABz-OYTUwEIiqGCOz7SIyxFw?e=GSWJnc
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMx3QIAAAABz-OYTUwEIiqGCOz7SIyxFw?e=GSWJnc
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMx3QIAAAABz-OYTUwEIiqGCOz7SIyxFw?e=GSWJnc
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBNn3QIAAAABJ28-DjBN0VVHxo9vjgYEzg?e=OGEZkN
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBNn3QIAAAABJ28-DjBN0VVHxo9vjgYEzg?e=OGEZkN
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBNn3QIAAAABJ28-DjBN0VVHxo9vjgYEzg?e=OGEZkN
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP_3QIAAAABxjYUujoIQYVlesiNQrPIIA?e=lGpzlv
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP_3QIAAAABxjYUujoIQYVlesiNQrPIIA?e=lGpzlv
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP_3QIAAAABxjYUujoIQYVlesiNQrPIIA?e=lGpzlv
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMK3gIAAAABBKxvDN0FTKNfSHccuunyzw?e=avMaAY
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMK3gIAAAABBKxvDN0FTKNfSHccuunyzw?e=avMaAY
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMh3gIAAAABZ1yWIFxV_V87wb-CWATO0A?e=W4BND7
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMh3gIAAAABZ1yWIFxV_V87wb-CWATO0A?e=W4BND7
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMh3gIAAAABZ1yWIFxV_V87wb-CWATO0A?e=W4BND7
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBN28QIAAAABWlYFGvT5_hF7OAC2HPKw2g?e=trpFhY
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBN38QIAAAAB58Ovpp83IwlaS6vR910zTQ?e=UcgIQF
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBOy8wIAAAAB6ARhZS2GqcbHULCR1QKGoQ?e=01QwO2
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBOy8wIAAAAB6ARhZS2GqcbHULCR1QKGoQ?e=01QwO2
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMo8QIAAAAB5cR8r5DSHMFFwgsFBuu_jw?e=5eC0tm
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMo8QIAAAAB5cR8r5DSHMFFwgsFBuu_jw?e=5eC0tm
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPZ9AIAAAABPukAvqcRcMbDfquMGYEEDA?e=MJ1vXQ
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPZ9AIAAAABPukAvqcRcMbDfquMGYEEDA?e=MJ1vXQ
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPa9AIAAAABfjGFHHG5XpDfNhUSDLkFVw?e=PGAlRe
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPa9AIAAAABfjGFHHG5XpDfNhUSDLkFVw?e=PGAlRe
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPc9AIAAAABq0MdDZ3IAwsCEpaPRa9ltQ?e=b5ejZz
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPc9AIAAAABq0MdDZ3IAwsCEpaPRa9ltQ?e=b5ejZz
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPg9AIAAAAB2jNlb6ZS7Fnf5JdM8OJK8g?e=9N6v8w
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBPg9AIAAAAB2jNlb6ZS7Fnf5JdM8OJK8g?e=9N6v8w
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBOB9wIAAAABVaFuwCD_MgFLpsWJ3DlmcA?e=IZNqP1
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBOB9wIAAAABVaFuwCD_MgFLpsWJ3DlmcA?e=IZNqP1
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBOB9wIAAAABVaFuwCD_MgFLpsWJ3DlmcA?e=IZNqP1
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBMn9wIAAAABcSeFJtp9SpknwNGqqWPnyA?e=H2LHq0
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBMn9wIAAAABcSeFJtp9SpknwNGqqWPnyA?e=H2LHq0
https://1drv.ms/u/c/13ebd865c7415cd4/EdRcQcdl2OsggBMn9wIAAAABcSeFJtp9SpknwNGqqWPnyA?e=H2LHq0
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMl9wIAAAAB_U1QLvaq16h1iyYRgTp7oQ?e=3Rm5xT
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMl9wIAAAAB_U1QLvaq16h1iyYRgTp7oQ?e=3Rm5xT
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AMG 8561 INTERNATIONAL DEFAMATION-STANDARDS AND 
FREEDOM OF EXPRESSION.PDF 
 

AMG 8562 OENOVIVA CAPITAL RESOURCES LETTER TO 

INSPECTOR GENERAL, NARA DATED 25.01.2025.PDF 

(National Archives and Records Agency) 

 

# 23  YED 2024 STATUTORY LETTERS OF DEMAND AND YED 2023 

NOTICE TO ADMIT DEBT NOT CONTESTED 

 

AMG 6793 ; CAG; DCCRM-0073-2019 CORRIGENDUM TO AMG 

6769; NOTICE TO ADMIT FACTS OF DEBT 03.07.2023.pdf 

 

AMG 8515D FORM 17 PLAINTIFF_PROSECUTOR_APPLICANT'S 

REPLY TO CONCISE STATEMENT AND CROSS CLAIM ADDENDUM 

AND INDICTMENT 08.04.2024.PDF 

 

AMG 8515E FORM 17 PLAINTIFF_PROSECUTOR_APPLICANT'S 

REPLY TO CONCISE STATEMENT AND CROSS CLAIM 

ADDENDUM AND INDICTMENT 08.04.2024.PDF 

 
AMG 8157 STATUTORY LETTER OF DEMAND NEW SOUTH WALES 

REGISTRAR GENERAL DATED 28.06.2024.PDF 

 

AMG 8181 STATUTORY LETTER OF DEMAND AMG ATF OENOVIVA 

CAPITAL RESOURCES TO SOUTH AUSTRALIA REGISTRAR 

GENERAL DATED 15.07.2024.PDF 

 

AMG 8562 OENOVIVA CAPITAL RESOURCES LETTER TO SENIOR 

DIRECTOR AT PPSR DATED 26.01.2025.PDF 

 

 

# 24  CONSENSUAL PERSONAL PROPERTY SECURITY INTERESTS 

REGISTERABLE ON PPSR IN ABSENCE OF PAYMENT 

 

CHARTER OF THE UNITED NATIONS ACT 1945 - SECT 20 

Offence--dealing with freezable assets 
Offence for individuals 

 (1)  An individual commits an offence if: 

 (a)  the individual holds an asset; and 

 (b)  the individual : 

 (i)  uses or deals with the asset; or 

 (ii)  allows the asset to be used or dealt with; or 

 (iii)  facilitates the use of the asset or dealing with the asset; and 

 (c)  the asset is a freezable asset; and 

 (d)  the use or dealing is not in accordance with a notice under 

section   22. 

 (2)  Strict liability applies to the circumstance that the use or dealing 

with the asset is not in accordance with a notice under section   22. 

Note:  For strict liability , see section   6.1 of the Criminal Code . 

 

Page 323 of 326

https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMm9wIAAAABuKh6BOFciWZl3-0xlzuBww?e=kzXBHi
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBMm9wIAAAABuKh6BOFciWZl3-0xlzuBww?e=kzXBHi
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNH9wIAAAABQXPD-BHfVvjXwebv8Q4OEg?e=yChi9v
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNH9wIAAAABQXPD-BHfVvjXwebv8Q4OEg?e=yChi9v
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNNuAIAAAABVYvGV82wQHuLHBn57oOZqQ?e=b9OI5r
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNNuAIAAAABVYvGV82wQHuLHBn57oOZqQ?e=b9OI5r
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=70XkZ6
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=70XkZ6
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=70XkZ6
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=HelTn3
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=HelTn3
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBP78wIAAAABXAxsPDc4wij1kGgsvei48w?e=HelTn3
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNL3gIAAAABEWfyiBO4wMTm1gIeUzFr-Q?e=jwOefU
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNL3gIAAAABEWfyiBO4wMTm1gIeUzFr-Q?e=jwOefU
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBO_3wIAAAABZQEK4G8xzqBEZ1xLAKbSkQ?e=ICVQsd
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBO_3wIAAAABZQEK4G8xzqBEZ1xLAKbSkQ?e=ICVQsd
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBO_3wIAAAABZQEK4G8xzqBEZ1xLAKbSkQ?e=ICVQsd
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBN49wIAAAABju_s0qzlxbWfJSeuL1o8eg?e=Grg80U
https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBN49wIAAAABju_s0qzlxbWfJSeuL1o8eg?e=Grg80U
http://www.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s22.html
http://www.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s22.html
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 (3)  It is a defence if the individual proves that the use or dealing was 

solely for the purpose of preserving the value of the asset. 

Note:  The individual bears a legal burden in relation to a matter 

in subsection   ( 3) (see section   13.4 of the Criminal Code ). 

Penalty for individuals 

 (3A)  An offence under subsection   ( 1) is punishable on conviction by 

imprisonment for not more than 10 years or a fine not exceeding the 

amount worked out under subsection   ( 3B), or both. 

 (3B)  For the purposes of subsection   ( 3A), the amount is: 

 (a)  if the contravention involves a transaction or transactions the value 

of which the court can determine--whichever is the greater of the 

following: 

 (i)  3 times the value of the transaction or transactions; 

 (ii)  2,500 penalty units; or 

 (b)  otherwise--2,500 penalty units. 

Offence for bodies corporate 

 (3C)  A body corporate commits an offence if: 

 (a)  the body corporate holds an asset; and 

 (b)  the body corporate: 

 (i)  uses or deals with the asset; or 

(ii)  allows the asset to be used or dealt with; or 

 (iii)  facilitates the use of the asset or dealing with the asset; and 

 (c)  the asset is a freezable asset; and 

 (d)  the use or dealing is not in accordance with a notice under 

section   22. 

 (3D)  An offence under subsection   ( 3C) is an offence of strict liability. 

Note:  For strict liability , see section   6.1 of the Criminal Code . 

 (3E)  It is a defence if the body corporate proves that: 

 (a)  the use or dealing was solely for the purpose of preserving the 

value of the asset; or 

 (b)  the body corporate took reasonable precautions, and exercised due 

diligence, to avoid contravening subsection   ( 3C). 

Note:  The body corporate bears a legal burden in relation to a matter 

in subsection   ( 3E) (see section   13.4 of the Criminal Code ). 

Penalty for bodies corporate 

 (3F)  An offence under subsection   ( 3C) is punishable on conviction by 

a fine not exceeding: 

 (a)  if the contravention involves a transaction or transactions the value 

of which the court can determine--whichever is the greater of the 

following: 

 (i)  3 times the value of the transaction or transactions; 

 (ii)  10,000 penalty units; or 

 (b)  otherwise--10,000 penalty units. 

 (4)  Section   15.1 of the Criminal Code (extended geographical 

jurisdiction--category A) applies to an offence 

against subsection   ( 1) or (3C) . 

 
The Payment due is a Freezable asset within the meaning of the 

beforementioned act in which regard a penalty of 300% now applies to 

that payment that will continue to Escalate at a rate of 300% multiplied 

by the anticipated yield from a Private Placement Program of 200% per 

Page 324 of 326

http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://www.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s22.html
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s32.html#penalty
http://classic.austlii.edu.au/au/legis/cth/consol_act/cotuna1945288/s38a.html#subsection
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day Compounding from the date of the Offence and/or the date of the 

Act of Insolvency arising from the Failure to set aside the 7 X Statutory 

Letter of Demand referred to above. 

 
AMG 3; NSD 1848 of 2018 Sealed Notice of Constitutional Matters 
21.10.2018 and Annexure.pdf 
 
AMG 4; NSD 1848 of 2018 Sealed Tender Bundle 3 Federal Court 
Indictments.pdf 
 
AMG 5; Rule 49 Notice First Addendum filed 17th April 2020.pdf 
 

AMG 8534A HCMP-1855-2022; INITIAL DATA TO BE 

CONSIDERED IN REPLY TO PPSR CORRESPONDENCE - MR 

ANDREW GARRETT - ENQ-1103953-S8M3T6 PART 1.MSG 

 
AMG 8534B HCMP-1855-2022; INITIAL DATA TO BE CONSIDERED 
IN REPLY TO PPSR CORRESPONDENCE - MR ANDREW GARRETT 
- ENQ-1103953-S8M3T6 PART 2.MSG 
 
AMG 8534C HCMP-1855-2022; INITIAL DATA TO BE CONSIDERED 
IN REPLY TO PPSR CORRESPONDENCE - MR ANDREW GARRETT 
- ENQ-1103953-S8M3T6 PART 3.MSG 
 
AMG 8534D HCMP-1855-2022; INITIAL DATA TO BE CONSIDERED 
IN REPLY TO PPSR CORRESPONDENCE - MR ANDREW GARRETT 
- ENQ-1103953-S8M3T6 PART 4.MSG 

 
AMG 8534E HCMP-1855-2022; INITIAL DATA TO BE CONSIDERED 
IN REPLY TO PPSR CORRESPONDENCE - MR ANDREW GARRETT 
- ENQ-1103953-S8M3T6 PART 5.MSG 
 
AMG 8534F HCMP-1855-2022; BTG PACTUAL DEBT; AUSTRALIA 
JOINT LIABILITY RE PPSR CORRESPONDENCE - MR ANDREW 
GARRETT - ENQ-1103953-S8M3T6 PART 6.MSG 
 
AMG 6714; FFR; CAG; HCMP-1855-2022; IN THE MATTER OF THE 
CROWN (LIQUIDATOR AND MANAGING CONTROLLER 
APPOINTED).pdf 
 
AMG 6770 SANCTION AND CONVICTION RE REFUSAL OF AMG 
6750 Order on Review; Freedom of information decision FOI23255 AG 
Department.msg 
 
AMG 6769 DCCRM-0073-2019 CORRIGENDUM NOTICE TO ADMIT 
FACTS; 6714 AND CORRIGENDUM 6717 24.06.2023 and 
Annexures.pdf 
 
AMG 6771 SERVICE OF AMG 6769 DCCRM-0073-2019 
CORRIGENDUM NOTICE TO ADMIT FACTS; 6714 18.06.2023 and 
Annexures.msg 
 
AMG 6772 ATTN; Ms STACEY Mr. DICKMAN RE HCMP-1855-2022; 
NOTICE OF PROTEST OF DISHONOUR BX 1462023 
SECOFFICIAL.msg 
 
AMG 6774; HSMO-1855-2022; IN the Matter of the Crown Indictment of 
High Treason regarding AMG 6700 AFSA FOI Response.msg 
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https://1drv.ms/b/c/13ebd865c7415cd4/EdRcQcdl2OsggBNPgQAAAAABSSRIsDYCoHwUA9O5BuQW2g?e=edbVfG
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AMG 6775 Chronology of Debt Collection of debts owed under Personal 
Guarantees Version 20.03.2018 final & Annexure.pdf 
 
AMG 6776 FFR; CAG; DCCRM-0073-2019; HIGH TREASON; GRAND 
CORRUPTION; 28.06.2023 plus annexures pg 1-1185.pdf 
 

AMG 6867 FFR; AMG; CAG; DCCRM-0073-2019 CORRIGENDUM 

TO AMG 6776.pdf 

 

AMG 7015 FFR; AMG; CAG; DCCRM-0073-2019 CORRIGENDUM 

TO AMG 6776 AND AMG 6867 TREASON; - Portuguese (Brasil) 

published 28.08.2023.pdf 
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RESERVE BANKYW | OF AUSTRALIA VIVACOIN.ORG

TOUR MONEY.YOUR WAY

OENOVIVA
Wednesday, 29 September 2021

To: The High Court ofAustralia Australian Government Solicitors Office
(Liquidator and Managing Controller (Liquidator and Managing Controller
Appointed) Appointed) :

(“The High Court’) (“The AGSO”)
Attn Ms Kiefel & Ms Lynch, Attn Mr Paul Sykes,
C- The Adelaide Registry The Adelaide Registry
3 Angas Street, Adelaide, SA, 5000 3 Angas Street, Adelaide, SA, 5000

Hereinafter together the Crown (Liquidator and Managing Controller Appointed)
(“the Crown/You/Your”)

“EXHIBIT AMG 3792”
YOU ARE NOT LICENSED TO LIE TO “PROTECT THE SYSTEM”

Dear Ms Kiefel, Ms Lynch and Mr Sykes,

I refer to my recent correspondence and the materails uploaded to the Court File today by me including
AMG 15a-AMG 15t, AMG 21a-AMG 21g, AMG 427f, AMG 427h, AMG 2445, AMG2841 amongst
other evidence set out in the Public Interest Disclosure Drive to Public Officials and referred to in AMG
2000; the Index to those materails as updated from time to time, in partial compliance with your
Statutory and Common Law Duty to disclose to me, all documents and things related to me and the
“Protection of the System” referred to in M35, M63, M65, M93 and M95 of 1998, M67 of 2004, M42 of
2014 and otherwise brought to the attention of the Crown as Trustees of the Public Trust, prior to
commencement of proceedings in the International Court ofJustice, Den Hague.

In order to cause an absence of doubt it is an indisputable fact that no officers, employees, servants,
agents, contractors, delegates, licensees, entities, persons or otherwise related to the Crown purporting to
exercise discretionary public powers conferred under enactments has any jurisdiction whatsoever in
respect to matters related to me, my heirs, successors and assigns.

I have made arrangements to file and serve the relevant Form 206 (AMG 3490) Aznexure, under the
Provisions of the Common Law (the Unwritten Constitution of the United Kingdom of Great Britain
and Northern Ireland), the CestuieOne Vie Act 1666 and the National Debt Act 1870 (Uk) in a court with
Power.

I had previously instructed the Director of the Legal Services Commission of SA (Liquidator and
Managing Controller Appointed) to file and serve the Form 206 in AMC-2020-2886; The Crown v the

Crown Attorney General, Liquidator andManaging Controller & IXCCRM-2020-73; The Crown v the Crown
Attorney General, Liquidator andManaging Controller.

At all relevant times since at least colonisation, prior to and following the enactment of the Commonwealth

ofAustralia Constitution Act 1900 (Au) as the only relevant Single Documented Constitution applicable to
Visitors, Citizens, and Residents of the Territory ofAustralia at home and abroad.

The system you refer to is criminal, fraudulent, unlawful and invalid and is NOT licensed to unlawfully
and invalidly plunder the Economy to Share the value the property of other persons inherent to that
Economy amongst the privileged few being the Crown via a purported licensed System of theft to
perpetuate Unlawful Tax Revenues generated by Fraudulent and Unlawful Trading by You.

OenoViva Global, OenoViva Capital Resources, OenoViya Business Systems, OenoViva Hand Crafung, OenoViva Artisans, Cryptocurrencies: VIV, AYV JKACOIN, VIVACASH,

ISIN: AUVV00023194, LEE: 984500957DB10FOT4B11, ABN: 42 388 204 496, CIK: 0001872362; Australian People Putare Fund, LET: 984500914484]1 98, ABN: 26 317 275 322
Hong Kong: Level 19, Two International Finance Centre, § Finance Street, Central, Hong Kong Phone; +61 1300 OENOVIVA (oes8482

Hobart: Level 6, Reserve Bank Building, 111 Macquarie Street, Hobart, TAS, 7000 !

Wariner: 1015 7 ST NW #1000 Washington DC, 20005 USA

www.thecommonwealth.org

Andrew Garrett

Andrew Garrett
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The Crown has ever been at odds with itself, despite the best efforts of the Windsor Family to regulate

your misconduct and keep You Bastards Honest.

You cannot be trusted to regulate yourselves so someone else must accept that role which I have

accepted by creating the Public Office of the Crown Attorney General, which was created by me

exercising hereditary public powers conferred under enactments for the benefit of all people, not just
You Bastards.

The Office of the Crown Attorney General has been established by me to cause:
1. Funding of the Courts and Tribunals of the Nations, States, Provinces, and Territories of the

World independent ofTax Revenues.

2. Enforcement of the Charter of the Commonwealth of Nations.

Enforcement of the International Declaration of Human Rights.

4. Funding for the Right of Remedy in the Nations, States, Provinces and Territories of the World
independent of 'Tax Revenues. Provinces, and Territories.

5. Reduction in Personal and Family Income Taxation rates to 12%.

6. Inctease the Personal Income Tax free threshhold to AUD$50,000 for an Individual and

AUD$100,000 for a Family.

7. Convict any person who breaches Rule of Law, The Charter and the International Bill of Human
Rights

8. Seize the assets of any person convicted under point 7 as proceeds of crime

9. Loss of liberty to any person convicted under point 7.

10. Adoption ofVivaCoin as the Crypto Currency of the Central Banks and Traders of the Nations,
States, Provinces, and Territories of the World to enable Citizens to access their stored value
their way.

11. Adoption of VivaCash as a mechanisim of ensuring all citizens of the Nations, States, Provinces,
and Territories of the World have access to survival funds anywhere, anytime.

12. Agree operating budgets with the Nations, States, Provinces, and Territories of the World and
establish working capital trusts for the benefit of the citizens of the Nations, States, Provinces,
and Territories of the World with the appropriate checks and balances to provide for top up of
annual expenditure requirements in excess of Income Tax Revenues received..

A copy of this commungie will be produced in Evidence in proceedings

Kind Regards,

Signature: A

Name / Title, Mtr. drew Morton Garrett OF AUSTRALIA Z

CEO/ Chairman/ g Trustee of the Boards ofTrustees of the Andrew Gadies+ Farnily Trust No
4 trading as OenoViva Capital Resources, and the Australian People Future Fund, The Crown Attorney
General to Commonwealth ofNations, Managing Controller and Liquidator appointed to Westpac
Banking Corporation Limited (Controller Appointed), the Crown (Liquidator and Managing Controller _

Appointed)



Page 650 of 861f 7 Page 3065
ail (©) CARBONHELIX

OENOVIVA Ries

ANNEXURE

Form 206
Evidence of Life

Evidence of Life in the ee
Declaration of person sl ee taentitledto payment
Please use BLOCK CAPITALS WeNo |e a ye a
FullAccount [i THE MATTER OF THE NATIONAL DEBT ACT 1870, SECTION IT HAS BEEN PROVEN THAT ANDREW MORTON |
|GARRETT IS ALIVE AND (S ENTITLED TO BE TRANSFER AND PAYMENT OF STOCK CAPITAL OR JOINT STOCKS ANNUITIES DESCRIBED |

|(N THE SCHEDULE OF THIS ACT, AND INCLUDES ANY SHARE OR INTEREST THEREIN TO DIVIDENDS DUE }

To the Accountant General, Court Funds Office, 22 Kingsway, London WC2B 6LE

, ANDREW MORTON GARRETT. BRITISH CITIZENPASSPORTNo :538401308

of 3/11 HARVEY STREET, NAILSWORTH,SOUTH AUSTRALIA. 5083

wesinreon tt Neil eZ
(Tick and complete ¢ approprigte)

:

ek and that Sa
:

€.g. patent, CJ
minor or Pho z = n re aes

minors
, £ - — 7

0te ee <<?

= named in the Order dated i: _ 19 was/were then —
words not alive |_and was/were under the age of 18 years/a patient. |

— Ging ley
Court Funds Rule 40. ).P. No: 23076

A Justice ofthe Peace for
South Australia
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SATURDAY, SEPTEMBER 30, 2023 

TO: THE HIGH COURT OF AUSTRALIA 

(LIQUIDATOR AND MAGAING CONTROLLER APPOINTED), 

ATTN: THE JUDICIARY 

50 PARKES PLACE, PARKES,  

AUSTRALIAN CAPITAL TERRITORY 2600 

EMAIL:  REGISTRY@HCOURT.GOV.AU. 

 

Cc 

JENNE MARIE ESCH; COO, 

THE ANDREW GARRETT FAMILY IRREVICABLE LIVING TRUST ENTITIES 

LEVEL 29, OLAYA TOWERS TOWER B, INTERSECTION OF OLAYA STREET & 

MOHAMMED BIN ABDUL-AZIZ STREET, RIYADH 11523. 

EMAIL: JENNE.ESCH@DYNAMIC-CAPITAL-BANK.COM  

 

HCADLS:0035922 JUDICIAL REVIEW OF DECISION OF  

MS. SUSAN KIEFEL 
 

DEAR JUDICIARY, 

 

As you know s61 of the Commonwealth of Australia Constitution Act 1900 (UK) (THE 

CONSTITUTION), Maintenance of the Common Law/ Unwritten Constitution of the British 

Empire also known as the Commonwealth of Nations vests in me in which regard on the 4th 

August 2020 I created the Hereditary Public Office of the Crown Attorney General and have 

occupied that office since its creation. 

 

In my decision dated 21st September 20231 addressed to Ms Keifel I set out as follows (amongst 

other things): 

 

In summary, there is no need for me to rely upon authorities established by 

lower powers than my own nor are there any fees payable in circumstances 

where the Summons if a Common Law right AND there is no utility in 

payment a fee to an agency under my authority. 

 

In the absence of immediate listing of the Proceeding I will pass Judgement 

and enforce against the High Court in HCMP-1855-2022: IN THE 

MATTER OF THE CROWN (LIQUIDATOR AND MANAGING 

 
1 AMG 7075 HCADLS0035922 GARRETT V HIGH COURT DECISION dated 21.09.2023. (ANNEXURE 1) 
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CONTROLLER APPOINTED), there is no opportunity to review the 

findings above. 

 

ULTRA VIRES PURPORTED DECISION BY MS KIEFE DATED 29TH SEPTEMBER 

2023 

 

Despite, my extremely clear decision Ms Kiefel has produced a purported decision2 8 days after 

filing and service of my Decision dated 21st September 2023 reviewing the decision of Deputy 

Registrar Young dated 5th September 2023. 

 

To be clear, Ms Kiefel did not have the power to review my decision being Grand Treachery and 

High Treason. 

 

Nor did the High Court full bench or as a single judge have the power to publish judgements to 

numerous to list that have the effect of being at odds with both the Constitution AND the 

Common Law. BY WAY OF EXAMPLE, I note that AMG 3015 Attwells v Jackson Lalic 

Lawyers Pty Limited (2016) High Court of Australia makes no reference to treaties OR s56 and 

s64 of the Judiciary Act 1903 (AU). 

 

The suggestion that the Legal Profession has some immunity from prosecution is not just an 

Offence to the Public Interest but also a complete betrayal of the Public Trust and is without any 

shadow of a doubt A Capital Criminal Major Indictable Offence of High Treason by each Judicial 

Officer including Ms Kiefel.  

 

In Dietrich v Regina my disgust with the High Court Bench reaches levels hard to comprehend; 

a treaty is not just window dressing, and the International Covenant of Civil and Political 

Rights HAS MOST DEFINITELY been enacted into Domestic Law in the Human Rights 

and Equal Opportunities Act 1986 (AU). 

 

You are a global disgrace and make a mockery of Rule of Law and Separation of Powers in which 

regard the Public Interest Disclosure Act 2013 (AU) and the Public Governance 

Performance and Accountability Act 2013 (AU) have been constructed by Marke Dreyfus 

and the then Solicitor General to specifically defeat the Enactment of Her Majesty QE II known 

as The Charter of The Commonwealth 2013 (Regina) as the Supreme Power under God at 

that time. 

 

The time of the Farce that is Fake Regulation in Australia has come to its use by date. 3 

 

S61 OF THE CONSTITUTION AND S109 NOTICE 

 
2 AMG 7102 Garrett v Johnson - Document Rejected HCALDS on 29.09.2023 (ANNEXURE 2) 
3 AMG 4009 CHRONOLOGY OF CORRUPTION OF THE CROWN SINCE PRIOR TO FEDERATION as updated to 26.10.2021  
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I refer to the s109 Notice filed in these proceedings and DCCRM-0073-20194 which relevantly 

annexes a copy of the Constitution by me exercising the Royal Prerogative which you have 

admitted vests in me under s61: 

 

61 Executive power 

 

The executive power of the Commonwealth is vested in the Queen and is 

exercisable by the Governor-General as the Queen’s representative, and 

extends to the execution and maintenance of this Constitution, and of the 

laws of the Commonwealth. 

 

THE PRPORTED VOICE TO PARLIAMENT 

 

What is the purpose of enacting an amendment to the constitution as a voice to parliament that 

has not yet been through both houses of parliament: 

 

128 Mode of altering the Constitution  

 

This Constitution shall not be altered except in the following manner: 

The proposed law for the alteration thereof must be passed by an absolute 

majority of each House of the Parliament, and not less than two nor more 

than six months after its passage through both Houses the proposed law 

shall be submitted in each State and Territory to the electors qualified to 

vote for the election of members of the House of Representatives. 

But if either House passes any such proposed law by an absolute majority, 

and the other House rejects or fails to pass it, or passes it with any 

amendment to which the first-mentioned House will not agree, and if after 

an interval of three months the first-mentioned House in the same or the 

next session again passes the proposed law by an absolute majority with or 

without any amendment which has been made or agreed to by the other 

House, and such other House rejects or fails to pass it or passes it with any 

amendment to which the first-mentioned House will not agree, the 

Governor-General may submit the proposed law as last proposed by the 

first-mentioned House, and either with or without any amendments 

subsequently agreed to by both Houses, to the electors in each State and 

Territory qualified to vote for the election of the House of Representatives. 

 

Are you seriously sitting on your hands doing nothing in this act of absolute political grand 

standing? 

 

 
4 AMG 6625 Notice of s109 Determination 26.04.2023 DCCRM-73-2019 (ANNEXURE 3) 
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Were it not for my enactment produced and shown as the Exhibit marked as AMG 6625 the 

Legislature would have left in place the truly offensive provision of the Constitution being S 25 

which has been removed by me 

 

 
I note that the Australian Parliamentary Website sets out as follows: 

 

Chapter 205 

Relations with the judiciary 

A significant feature of the Australian Constitution, and one which is essential for good government, is 

that the judicial function is separated from the legislative and executive functions, and the judicial 

power is vested in independent judges with security of tenure. 

The Constitution provides for federal courts not only to interpret and apply the law in determining 

issues between governments and persons and between persons, but, by interpreting and applying the 

Constitution to such issues, thereby to determine the lawfulness of the actions of the legislative and 

executive branches of government. It is therefore doubly important that the judges have complete 

independence from the other two branches. The Constitution seeks to safeguard that independence by 

its provisions for the appointment and removal of federal judges. 

Appointment and removal of judges 

The Constitution, section 71, vests the judicial power of the Commonwealth in the High Court, which is 

established by the provisions of the Constitution, such other federal courts as the Parliament by 

legislation creates, and such other courts as the Parliament vests with federal jurisdiction. 

Section 72 of the Constitution provides: 

The Justices of the High Court and of the other courts created by the Parliament — 

1. Shall be appointed by the Governor-General in Council: 

 
5 

https://www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/Odgers_Australian_Senate_Practic
e/Chapter_20  
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2. Shall not be removed except by the Governor-General in Council, on an address from both Houses of 
the Parliament in the same session, praying for such removal on the ground of proved misbehaviour 
or incapacity: 

3. Shall receive such remuneration as the Parliament may fix; but the remuneration shall not be 
diminished during their continuance in office. 

The appointment of a Justice of the High Court shall be for a term expiring upon his attaining the age of 
seventy years, and a person shall not be appointed as a Justice of the High Court if he has attained that age. 

The appointment of a Justice of a court created by the Parliament shall be for a term expiring upon his 
attaining the age that is, at the time of his appointment, the maximum age for Justices of that court and a 
person shall not be appointed as a Justice of such a court if he has attained the age that is for the time being 
the maximum age for Justices of that court. 

The appointment of federal judges is therefore a matter for the executive government alone. There is 

no provision, as there is in the United States of America and some other countries, for appointment or 

approval of appointment by the Houses of the legislature. In this the Constitution follows the British 

pattern of appointment of judges by the Crown.6  

Once appointed, however, judges are completely independent in that they may not be removed from 

office except by the special procedure set out in section 72. 

As this procedure involves the two Houses of the Parliament, as well as the executive government, in 

the constitutionally highly significant process of removing a judge, this chapter considers some 

questions arising in the interpretation of section 72. The dearth of precedent for action under section 

72 may make this consideration more useful.7 The chapter then proceeds to an examination of the 

only case in which the Houses have investigated the conduct of a judge to determine whether action 

should be taken under section 72, the case of Mr Justice Murphy of the High Court in 1984-86, in the 

course of which two Senate select committees and a statutory parliamentary commission of inquiry 

were appointed. 

Constitutional questions 

Section 72 and other provisions 

The provisions in section 72 for the removal of federal judges are quite different from the equivalent 

provisions in other relevant jurisdictions, although the interpretation of those other provisions throws 

some light on the interpretation of section 72. 

 
6 Recent constitutional reforms in the United Kingdom included the creation of a Judicial Appointments Commission 
which now conducts selection processes for judges, although actual appointments continue to be made by the Lord 
Chancellor. 
7 For a more detailed treatment of the interpretation of section 72, with citations of authorities, see 'Parliament and the 
Judges: the removal of federal judges under section 72 of the Constitution', by Harry Evans, Legislative Studies, Spring 
1987. This chapter draws upon that article. 
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In the United Kingdom the Act of Settlement of 1701 provides for judges to hold office during good 

behaviour, but for their removal upon an address by both Houses of the Parliament. This provision 

has been the subject of differing interpretations. It has been contended that the provision for the 

removal of judges upon the address of both Houses abolished earlier methods of removal, including 

termination of appointment on the application of the Crown for misbehaviour. The generally accepted 

view, however, is that the Act preserved the earlier methods of removal while adding the new 

mechanism of address by both Houses, which mechanism is not limited to any specific ground such as 

misbehaviour. In other words, judges may be removed for misbehaviour but may also be removed on 

any other ground upon the address of both Houses. 

In the United States the constitution provides that federal judges hold office during good behaviour 

and may be removed by means of impeachment by the House of Representatives and trial and 

conviction by the Senate, the stated grounds of removal being “Treason, Bribery or other high Crimes 

and Misdemeanours”. 

In providing in section 72 of the Constitution that federal judges could be removed only upon an 

address by both Houses on the ground of proved misbehaviour or incapacity, the Australian 

constitution-makers deliberately sought to depart from the Act of Settlement and to provide greater 

security of tenure for the judges, by restricting the method and ground of removal. This is made clear 

by proceedings in the constitutional conventions.8  

The meaning of misbehaviour 

The most important question arising under section 72 is the scope of the word misbehaviour, and this 

is also the question which has been most discussed. Five opinions have been given: of the 

Commonwealth Solicitor-General, 24 February 1984, of the counsel to the Senate Select Committee on 

the Conduct of a Judge,9 and of each of the three Commissioners of the Parliamentary Commission of 

Inquiry appointed under the Act of 1986 establishing that Commission, those three opinions having 

been presented to each House of the Parliament on 21 August 1986.10  

There is a line of authoritative statements indicating that, under the common law, misbehaviour in 

respect of an office held during good behaviour meant misbehaviour in relation to the performance of 

the duties of that office, such as neglect or refusal to perform those duties, and conviction for 

infamous offences not connected with the duties of the office. The authorities for this definition are 

extremely old: they consist of the 17th century treatise by Sir Edward Coke, Institutes of the Laws of 

England (1628-44), the case of the Earl of Shrewsbury (1610), and the judgment in R v Richardson, 

(1758) 97 ER 426. The two cases were not concerned with judges. Relying principally on these 

authorities, the Solicitor-General in 1984 concluded that the scope of misbehaviour within the 

meaning of section 72 is similarly restricted. 

 
8 Australasian Federal Convention, Adelaide, 20/4/1897, pp. 946ff. 
9 Both were reproduced in the report of that committee: PP 168/1984. 
10 PP 443/1986. 
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All of the other opinions conclude that misbehaviour under section 72 has no such restricted meaning 

but extends to any behaviour indicating unfitness for judicial office. 

In the United Kingdom it has been assumed that, whatever the technical legal situation, the provision 

for the removal of judges upon the address of both Houses made obsolete other methods of removal, 

that that mechanism is, as a matter of practice, the only available method for removal of a judge, and 

that, as a matter of practice, the British Parliament would not make an address for the removal of a 

judge except on the ground of misbehaviour. If these assumptions are correct, then it is clear that in 

Britain misbehaviour is not thought to be confined as indicated by the old authorities. The established 

grounds for an address have been stated to include misconduct involving moral turpitude, 

partisanship and partiality, and misconduct in private life. These grounds have been taken to be no 

more than different forms of misbehaviour. 

Article III, section 1 of the constitution of the United States provides that federal judges “hold their 

offices during good Behaviour”. Article II, section 4 provides that “all civil Officers of the United States, 

shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery or other high 

Crimes and Misdemeanours”. It was explicitly stated by the framers of the constitution that the latter 

section applies to judges. 

These provisions have been interpreted as meaning that: 

∑ the judicial tenure provision implies a power to remove judges for breach of good behaviour, 

either by some implied procedure or by a procedure provided by Congress by legislation; 

∑ judges may be impeached for misbehaviour. 

Both of these interpretations hold that judges are removable for breach of the condition of good 

behaviour. Statements by American authorities on the question of what constitutes misbehaviour are 

therefore relevant to Australia despite the different method by which US federal judges may be 

removed. The American authorities are very well aware of the old English law as to what constitutes 

breach of the condition of good behaviour, but none of them have concluded that the English law 

exhaustively defines the categories of misbehaviour as postulated by the Australian Solicitor-General. 

And whatever the correct interpretation of the US constitution, in the various cases in which US federal 

judges have been impeached, the Congress has assumed that it has the power to impeach them for 

misbehaviour, that impeachment is not restricted to high crimes and misdemeanours, and that 

misbehaviour extends to any conduct indicating unfitness for office. 

In 1980 the US Congress passed the Judicial Councils Reform and Judicial Conduct and Disability 

Act.11 This empowers federal judicial councils, which consist of certain judges, to investigate complaints 

that any federal judge or magistrate “has engaged in conduct prejudicial to the effective and 

expeditious administration of the business of the courts”.  

 
11 Public Law 96458, 15/10/1980. 
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The councils may not remove a judge but may send to a coordinating body called the Judicial 

Conference, which may forward to the House of Representatives, any information indicating that a 

judge has engaged in conduct which might constitute ground for impeachment. The judicial councils 

may impose sanctions short of removal; a challenge to their power to do so was rejected by the 

Supreme Court.12 A report in 2006 of a review of this system, commissioned by the Supreme Court, 

found that it had worked well. 

Thus the American law supports the majority of the Australian opinions in viewing the concept of 

judicial misbehaviour as extending to any conduct indicating unfitness for office. 

Review of removals on address 

It is not settled whether the removal of a judge upon an address would be subject to judicial review. 

The constitutional provision strongly indicates that the two Houses are the only judges of 

misbehaviour and that their address and the action of the Governor-General upon it would not be 

reviewable by the High Court. This appears to have been the clear intention of the constitution-makers, 

as expressed in the convention debates. The convention delegates who most strongly favoured a 

provision similar to the Act of Settlement accepted the more restrictive provision on the basis that the 

Houses of the Parliament would be the only judges of proved misbehaviour or incapacity.13 

The earliest commentators on the Constitution were in no doubt: 

It will be noted that proved misbehaviour or incapacity is laid down as the ground of removal, but it is clear 
that it would still have rested on the Parliament to decide what proof it would ask of such incapacity or 
misbehaviour. Accordingly the direction amounted to no more than that the Parliament should satisfy itself 
before passing addresses that the incapacity or misbehaviour clearly existed.14 

The Ministry of the day and the two Houses of The Parliament would, it cannot be doubted, be the sole judges 
of what constituted misbehaviour or incapacity, and when or how such misbehaviour or incapacity was 
'proved'; their action would not be subject to review in any court of law.15 

Two of the Parliamentary Commissioners, however, in the opinions referred to above, expressed the 

view that the High Court could review a removal and quash it where the evidence did not disclose 

matters which could amount to misbehaviour. 

In Nixon v United States 508 US 927 (1993) the US Supreme Court held that the removal of a judge by 

impeachment is not judicially reviewable. 

 
12 McBryde v Committee to Review Circuit Council Conduct and Disability Orders of the Judicial Conference of the United 
States, 264 F 3d 52 (DC Cir, 2001); Supreme Court declined to hear appeal, 7/10/2002. 
13 Australasian Federal Convention, Adelaide, 20/4/1897, pp. 9523; 959; Melbourne, 31/1/1898, p. 318; see the exchange 
between Mr Isaacs and Mr Barton, Adelaide, 20/4/1897, p. 952. 
14 A B Keith, Responsible Government in the Dominions, 1912, vol. III, pp. 1339-40. 
15 W Harrison Moore, The Constitution of the Commonwealth of Australia, 1902, p. 279. 
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Discretion of the Governor-General 

It is also not settled whether the Governor-General in Council would be bound to act in accordance 

with an address by both Houses. It is generally thought that, because the Australian Houses act on  

proved grounds, their address should be binding. 

One of the Parliamentary Commissioners, however, took the view that section 72 preserves the 

Crown's discretion to act upon an address. 

The question is somewhat academic, because for the House of Representatives to agree to an address 

the agreement of the ministry would be required, that House generally being controlled by the 

ministry, and therefore the Governor-General, advised by the ministry, would probably accept an 

address on ministerial advice. 

As in relation to many other matters, therefore, the power would in practice be possessed by the 

ministry alone, but for the Senate. 

Advice on misbehaviour 

If it is for the two Houses to determine whether particular conduct amounts to misbehaviour, the 

question arises whether it is proper for the Houses to ask some other body to advise them on that 

question. 

The Houses have assumed that such a course is open to them. Each of the two Senate committees 

appointed in 1984 and the statutory Parliamentary Commission of Inquiry appointed in 1986 to 

inquire into the conduct of a High Court justice were asked to advise whether particular conduct 

constituted misbehaviour, as well as finding facts. 

It would appear to be legitimate for the Houses to seek advice in this way, provided that they do not 

delegate the actual determination of the question of whether misbehaviour has occurred. 

Procedural requirements 

The question of the procedural requirements imposed upon the Houses by the presence of the word 

“proved” in the relevant part of section 72 has not been much examined. 

It has been assumed that the procedures adopted must, because of the terms of section 72, be judicial 

in character, with a definite formulation of charges and a full inquiry with the opportunity for the 

accused judge to be heard by the Houses themselves and to answer the charges. 

It is also generally assumed that the process would begin with an inquiry by way of evidence and fact-

finding and finding whether there is a prima facie case of misbehaviour, followed by a formal hearing 

of evidence. It is presumed that a matter may not be proved except by such a hearing of evidence 

broadly following the procedures of a trial before the courts. The Houses might adopt some other 
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procedures, perhaps in an inquisitorial mode. It is likely, however, that they would use a hearing of 

evidence at least partly following the form of a trial, for reasons of familiarity. The Judicial 

Misbehaviour and Incapacity (Parliamentary Commissions) Act was passed in 2012 to establish a 

mechanism for inquiring into allegations of judicial misbehaviour or incapacity but the Houses are not 

bound to use the statutory mechanisms. 

It may be questioned whether a hearing of evidence is necessary at all if facts have already been 

proved outside of the consideration by the Houses, for example, by some other inquiry or by 

conviction for an offence in a court. The Houses might then confine themselves to determining whether 

the proved facts constitute misbehaviour. 

It is generally assumed that when allegations of misbehaviour on the part of a judge come to the 

attention of a House, it would use the device of a select committee to commence an investigation. This 

was done on both occasions on which it was suggested that a House of the Parliament inquire whether 

there were grounds for some action under section 72. On 29 April 1980 a joint select committee was 

proposed in the Senate to inquire into the business transactions of the Chief Justice of the High 

Court.16 Two successive Senate select committees were appointed in 1984 to inquire into the conduct 

of Mr Justice Murphy of the High Court. In the first case the proposal was for a joint committee of both 

Houses, but it remained nothing more than a proposal. In the case of the inquiry into the conduct of 

Mr Justice Murphy, select committees were appointed. 

These committees were committees of the Senate only, and the reason for this was political: the 

ministry in control of the House of Representatives did not wish to have any inquiry. It may be thought 

that an inquiry on behalf of both Houses would have something to commend it, but a strong argument 

could be made out that any inquiry should always be initiated and followed up by one House, and that 

the other House should not become involved at all until it receives a message requesting its 

concurrence in an address. The two Houses proceeding separately in this way would give the judge 

who was the subject of the inquiry the safeguard of two hearings, which is probably what the framers 

of section 72 intended. Any joint action by the two Houses may remove this safeguard. 

At first sight it is not clear why it should be thought necessary to have a select committee to conduct 

the initial inquiry. A House could appoint counsel or expert investigators to gather evidence and take 

statements from potential witnesses, and to advise the House whether to proceed further. In fact, a 

select committee is unsuited to this task; select committees are designed to hear evidence rather than 

to gather evidence. 

A select committee, however, has one significant advantage over other vehicles for an initial inquiry: it 

can be given the power to compel evidence, that is, to summon witnesses and to require the 

production of documents, with the Senate having the power to punish as a contempt any failure to 

comply. It may be thought that, for an effective initial inquiry, this power should always be conferred. 

A select committee may be the only available vehicle where a House wishes the initial inquiring body to 

have the power to compel evidence. It is doubtful whether a House acting alone may lawfully confer 

 
16 J.12913. 
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that power on persons other than its own members, in spite of certain precedents suggesting that the 

House of Commons has not regarded itself as restricted to its own members in delegating its powers of 

inquiry, and has thought itself able to make such delegation to other persons. 

A body which is merely gathering evidence probably does not require any elaborate procedures or 

safeguards. A body which has the power to compel evidence, however, should have some restraints 

imposed upon it. Where it is also formally to hear evidence and come to a judgment on it, procedures 

and safeguards are essential. 

It is suggested that it may be best to separate the functions of locating and hearing evidence. Then for 

the initial inquiry some investigative body other than a select committee may be properly considered, 

and the questions of the power to compel evidence and of safeguards may be more readily considered 

at the later stage. 

It would appear that insufficient consideration was given to any of the foregoing questions when the 

Act of the Parliament was passed in 1986 to establish the Parliamentary Commission of Inquiry (see 

the account of this case below). That body also combined the functions of locating evidence, 

conducting a formal hearing of evidence and advising the Houses on the judgment of the evidence. It 

was given power to compel evidence. It was, in effect, a joint body, reporting to both Houses. It was 

also virtually required to meet in closed session, which may be appropriate for an initial inquiry but is 

inappropriate for the hearing of evidence. Because the Commission met in private and did not 

complete its task, it is not possible to assess how well it performed all those roles, but if similar 

circumstances arise again it is to be expected that greater thought will be given to whether all these 

features should be combined in one body. 

It has generally been assumed that a formal hearing of evidence, following the procedures of a trial, 

would take place before a House agreed to an address under section 72. As with the initial inquiry, the 

major question which arises in relation to the hearing of evidence is whether the Houses may delegate 

this task to some other body. 

In the past it was presumed that it would be necessary to have a hearing of evidence actually in the 

presence of the Houses, presumably with each House hearing the evidence separately. This procedure 

has been followed in impeachment trials before the House of Lords and, until recently, the US Senate. 

In the one instance of the removal of a British judge under the Act of Settlement, in 1830, the House of 

Commons relied on a report of a select committee, but the House of Lords heard evidence before 

agreeing to the address. 

In 1986 the US Senate adopted the practice, in the impeachment of a federal judge, of delegating the 

hearing of evidence to a committee. This procedure was unsuccessfully challenged before the Supreme 

Court.17  

 
17 Nixon v United States 508 US 927 (1993). 
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The Australian Houses, in making provisions already referred to, have assumed that they can delegate 

the hearing of evidence. The second Senate committee, the Select Committee on Allegations 

Concerning a Judge, was appointed explicitly to hold a formal hearing of evidence and to report 

findings to the Senate. The Parliamentary Commission of Inquiry established by statute also was to 

undertake the task of hearing the evidence and, even more remarkably, was virtually directed to hear 

that evidence in private session and not to report all of it to the Houses. As the Senate refrained from 

taking any action following the report of the committee when the judge was prosecuted on the basis of 

the evidence heard by the committee, and the Parliamentary Commission of Inquiry did not complete 

its work, it is not known how the Houses would have acted on the reports of those two bodies or 

whether rehearings of the evidence would have taken place. 

It is therefore an unresolved question whether the Houses can act on a hearing of evidence conducted 

elsewhere. It may still be argued that, even where the evidence has been formally heard elsewhere, it is 

necessary for the Houses to rehear the evidence, and separately, in which case the removal of a judge 

under section 72 would be a protracted and difficult process. It is more likely, however, that the 

Houses would accept evidence heard in a committee. 

As to the standard of proof required for the Houses to reach a finding of misbehaviour against a 

judge, presumably this is a matter for the Houses themselves to determine. It may depend on what 

interpretation is adopted of the meaning of misbehaviour. The restricted interpretation adopted by the 

Solicitor-General in 1984 would seem virtually to entail the criminal standard, proof beyond 

reasonable doubt. Apart from this, it may be argued that the removal of a judge is such a grave step 

that the most stringent standard of proof should be required. 

It is possible, however, to make out a strong argument that the civil standard, proof on the balance of 

probabilities, is more appropriate. It may be thought to be irresponsible for the Houses to leave a 

judge on the bench when it is probable that the judge has engaged in acts constituting grave 

misbehaviour simply because proof beyond reasonable doubt is lacking. Moreover, removal under 

section 72 may be seen as a remedy to protect the state rather than a penalty imposed upon the 

judge. This is the view which is taken of impeachment proceedings in the United States, where the 

penalty is constitutionally limited to removal from and disqualification for office. The importance of 

keeping separate removal from office and any subsequent criminal proceedings was urged in relation 

to impeachment proceedings by the framers of the American constitution. Indeed, it may be argued 

that the civil standard of proof for removal is an essential safeguard for the accused judge. 

Misbehaviour which consists of acts which may constitute offences may well be the subject of criminal 

charges after removal from office. It would be highly prejudicial to have a judge on trial for acts which 

had already been found beyond reasonable doubt by the Houses to have been committed. Different 

standards of proof in the removal proceedings and the criminal proceedings may be seen as 

favourable to the judge. If the trial precedes the parliamentary action, an acquittal may unduly inhibit 

the Houses in acting even where the evidence discloses misbehaviour but not proof sufficient for 

conviction. 

The second Senate committee was required by the Senate to make findings by both standards of proof, 

as well as on both interpretations of the meaning of misbehaviour. This was because the Senate had 
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not made up its mind on those questions. The Parliamentary Commission of Inquiry was not 

statutorily directed to adopt either standard of proof. 

It is also an open question whether the Houses should make findings under section 72 only in 

accordance with evidence admissible under the rules of evidence. 

The first Senate committee was not bound by the rules of evidence, and accepted as evidence a written 

statement from the judge which was subsequently regarded as inadmissible by the second Senate 

committee. The latter heard only evidence admissible under the rules of evidence, though some 

matters otherwise not admissible were brought out at its hearings as a result of cross-examination. 

The Parliamentary Commission of Inquiry similarly was enjoined to hear only evidence admissible in 

court proceedings. 

The rules of evidence are not necessarily followed by royal commissions and other forms of inquiry 

which may result in findings highly damaging to individuals, and presumably those rules have been 

regarded as unduly restrictive of the diligent pursuit of the truth, notwithstanding that the findings 

may lead to criminal charges. 

It may well be argued that the public would be outraged by a judge remaining on the bench simply 

because what would otherwise be regarded as significant adverse evidence is technically inadmissible. 

In this context also it may be contended that removal from office is a protection for the state and not a 

penalty, and that the adoption of rules of evidence for removal less technical than those of any 

subsequent criminal proceedings is appropriate. 

Compellability of judges as witnesses 

A significant question, going beyond procedural requirements, is whether it is proper, or within the 

power, of the Houses to compel a judge to give evidence, either in the course of an inquiry or in the 

course of a hearing of evidence. 

As to the question of power, it may be asked whether the Houses possess any power to require a judge 

to give evidence in any circumstances. 

Among the undoubted powers of the Australian Houses is the power to order the attendance of 

witnesses and the production of documents. Witnesses may be summoned, or may be ordered to be 

taken into custody and brought before either House for the purpose of examination.18 This power 

applies to all persons within the jurisdiction. The only definite exception to this is that if a House 

wishes to secure the attendance of a member of the other House, it requests that House to order the 

attendance of that member. This restriction follows from the power of each House to order the 

attendance of its own members: the only way in which the attendance of a member may be enforced 

is by the agreement of the member's House.19 It is also well established that the power to summon 

witnesses may be delegated by the Houses to their committees. The refusal by witnesses to answer the 

 
18 See Chapter 2, Parliamentary Privilege. 
19 See also Chapter 2, Parliamentary Privilege, under Power to conduct inquiries. 
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summonses of committees or to cooperate with committees in their inquiries is another well 

established category of contempt, for which the Houses may commit the persons concerned. 

Committees, of course, have no power to punish or coerce recalcitrant witnesses. 

There are no precedents of the Australian Houses or their committees summoning judges to appear 

before them. There are several precedents, however, which indicate that the power of the House of 

Commons, which is conferred upon the Australian Houses by section 49 of the Constitution, extends to 

judges. Judges have been summoned by the House of Commons, both before and after the enactment 

of the Act of Settlement of 1701, which allowed judges to be removed upon an address by both 

Houses, and judges have appeared before the House in answer to its summonses. That these 

precedents are old no doubt reflects the fact that there have been relatively few inquiries into the 

conduct of judges since the enactment of the Act of Settlement, and no inquiries in contemporary 

times, due to the great integrity of the judiciary. The House of Commons has not only summoned 

judges but has committed judges of superior courts. 

An argument may be developed that the constitutional situation in Australia is different from that in 

the United Kingdom, and that this constitutional situation imposes an implied limitation on the use in 

relation to judges of the powers of the Houses. It might be urged that because of the constitutional 

separation of the legislative and judicial powers in Australia, the Australian Houses do not or should 

not have the power to summon a judge. 

This argument might gain plausibility from the fact that the British Parliament long regarded itself as a 

court, and the House of Lords exercised a judicial function. It is to be noted, however, that the British 

precedents referred to relate to inquiries apparently unconnected with this conception of Parliament 

as a court, and the post-1701 precedents may be safely accepted as arising under the power 

contained in the Act of Settlement. The precedents were also not dependent upon the power of 

impeachment, a power which the Australian Houses do not possess. 

Even if the separation of powers argument had general validity, it probably could have no application 

to inquiries into the conduct of judges and hearings of evidence for the purposes of determining 

whether action is warranted under section 72. Such inquiries and hearings may be effective only if the 

Houses have the power to compel witnesses, including judges. If this were not so, a judge could prevent 

a proper inquiry and hearing preceding an address by refusing to appear. Even if the accused judge is 

not to be a compellable witness, a matter which will be further mentioned below, other judges may be 

essential witnesses, especially in the case of alleged misbehaviour on the bench. 

The rights of the accused judge 

The first Senate committee was not restrained from summoning Mr Justice Murphy, but did not do so. 

Instead it invited him to give evidence and received a written statement in response. The second Senate 

committee was explicitly denied the power to compel the judge to give evidence, but was required to 

invite him to do so after all other evidence had been heard. This invitation was issued and declined, 

and a statement of reasons for his not giving evidence was offered. The Parliamentary Commission of 

Inquiry was empowered to require the judge to give evidence, but only where it formed the opinion 

that it had before it evidence of misbehaviour within the meaning of section 72 
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sufficient to require an answer. Presumably all of these bodies could have summoned other judges if 

that had been necessary. 

Mr Justice Murphy, in submissions made on his behalf to the first Senate committee, claimed that in 

any inquiry and hearing of evidence under section 72 the judge in question should be given all the 

rights of an accused person in a criminal trial, particularly the right not to be compelled to give 

evidence. This claim was virtually acceded to by the Senate in establishing the second select 

committee. Before that committee the judge was treated as an accused in a criminal trial, with one 

significant exception, namely, that if he chose to give evidence he could be cross-examined by counsel 

representing other witnesses in relation to matters affecting the interests of those witnesses as well as 

by counsel assisting the committee, who performed the task imposed upon a prosecutor in a trial. Mr 

Justice Murphy objected to this feature of the committee, but it was deliberately provided by the Senate 

for the protection of witnesses before the committee. Apart from this, the proceedings of the 

committee closely followed those of a court in a criminal trial. 

It may be argued that a judge accused of misbehaviour should not enjoy all the rights of an accused in 

a criminal matter. The rights to have specific charges or allegations formulated, to be present at the 

hearing of evidence and to cross-examine witnesses may not be disputed, and were granted in respect 

of the second Senate committee and the Parliamentary Commission of Inquiry. The right not to be 

compelled to give evidence and to make an unsworn non-examinable statement, which Mr Justice 

Murphy, in effect, exercised before the second Senate committee, is more controversial and has been 

questioned even in relation to persons accused of offences. It may well be contended that, as a holder 

of high office in whom the public must have confidence, a judge should be obliged to answer any case 

reasonably made against him. This view seems to have been taken by the government in drafting the 

Parliamentary Commission of Inquiry Act and inserting the provision concerning the giving of evidence 

by the judge, to which reference has already been made. 

Interested senators 

During the various debates leading up to the establishment of the first and second Senate committees, 

senators expressed views, favourable and unfavourable, about Mr Justice Murphy's conduct. The 

question arises whether, in subsequent proceedings for an address, those senators should have 

disqualified themselves from participating or voting. This question was raised by counsel for Mr Justice 

Murphy before the second Senate committee, when an unsuccessful attempt was made to have those 

members of the committee who had also served on the first committee disqualify themselves. 

The possibility of members of the legislature having formed views on matters which may subsequently 

come before them in proceedings under section 72 would appear to be inherent in the use of the 

legislature as the tribunal of removal. If all of those who had expressed views favourable or 

unfavourable of Mr Justice Murphy had subsequently been unable to take part in proceedings for an 

address, the principal members of all parties in both Houses would have had to absent themselves. 

This would have been highly anomalous, because they would have left behind all those members and 

senators who had listened to the debates and could have been unduly influenced thereby even if they 

did not express any views. 
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Any action under section 72, such as the establishment of an inquiry or a decision to hear evidence, 

must start with a motion in either House, and such a motion must be open to debate. It is difficult to 

see how any debate about whether such action is warranted could take place without all members 

present running the risk of disqualifying themselves, if members were to be regarded as being subject 

to the same rules as jurors. 

There is also the problem of members and senators being acquainted with the judge under inquiry. 

Disregarding the fact that Mr Justice Murphy was a former senator and minister and well known to 

many senators, there is still the problem that federal judges tend to be known to federal legislators, 

before or after assuming the bench. 

The same questions arise in relation to impeachments in the United States, and senators known and 

even related to the accused have sat in impeachment trials. 

It would appear that, so long as the Houses have the responsibility for removing judges, reliance must 

be placed on the members being enjoined to act properly and make findings in accordance with the 

evidence before them. Under the United States constitution (article I, section 3) the senators make an 

oath or affirmation before sitting as a court of impeachment, and perhaps this could be introduced as 

a procedural matter for the Australian Houses. 

This raises the question of whether some other method of removing federal judges should be adopted. 

Should section 72 be changed? 

It may be thought that the framers of section 72 took too optimistic a view of the capabilities of the 

Parliament, or a view which may have been justified by Parliament as it was then, but which sits ill 

with the party-bound Parliament of today. It may therefore be thought that section 72 should be 

changed to impose the primary responsibility for the removal of judges on some other body. 

If the Houses and the executive government are regarded as unfit to exercise the power of removal, 

only the judiciary itself remains to be the repository of the power. 

The Constitutional Commission of 1988 recommended that the Constitution be amended to provide 

that the Houses of Parliament would be empowered to remove a judge only on the recommendation 

of a tribunal consisting of senior chief justices. The main rationale of this proposal was that it would 

prevent the removal of a judge by the Houses for political reasons. It is presumed in this argument 

that political reasons are improper reasons. It may be thought that political considerations, in the best 

sense of those words, the sense of considerations relating to the health of the polity, may legitimately 

be taken into account in assessing what constitutes misbehaviour. 

Such a proposal as suggested by the Commission would mean that the judiciary would be given the 

responsibility for removing judges, because the Houses could not act without a report from the 

proposed tribunal and probably would not feel able to refrain from acting in accordance with a 

recommendation of the tribunal. It is one thing to have judges or former judges advising the Houses, 

but quite another to give them the effective power of determination. 
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There is no historical basis for the assertion that the Parliament might remove a judge for (improper) 

political reasons. There is no Australian example of such a thing occurring, no such example in Britain 

since the Houses were given the power to remove judges by the Act of Settlement in 1701, and no such 

example in the United States, where several judges have been removed. There is no basis for an 

assumption that the Houses would exercise their powers under section 72 of the Constitution in 

anything other than a responsible manner. It is simply an assumption that the elected Houses are 

incapable. 

The other stated rationale for the proposal is that it would maintain the separation of powers 

principle. In reality, the proposal would involve the clearest and most fundamental violation of the 

principle of the separation of powers, which is the main rationale of giving to the Parliament the sole 

power to remove judges. To have judges sitting in judgment on their fellow judges would be the 

clearest instance of a body, the judiciary, being a judge in its own cause. The proposal ignores the 

obvious fact that members of the judiciary have an interest in maintaining the current highly 

favourable public perception of judges. This interest may lead to bias towards undue leniency or 

undue harshness. The proposal also ignores the likelihood of personal friendships or animosities 

between persons performing the same work as members of a relatively small functional group, and 

the greater danger of a small body, such as three judges as proposed, making improper or erroneous 

decisions than a more numerous body of persons such as the two Houses. 

The American constitution-makers gave careful consideration to the question of which method for the 

removal of judges would be most consistent with constitutional principles, and, in particular, to the 

proposal that the judiciary itself should be responsible for administering sanctions against incapable 

or corrupt judges. They determined that the removal of judges by action in the Congress was the only 

appropriate method. Their reasons may be summarised as follows: 

1. the removal of judges is a high national responsibility appropriate to the elected and politically 

responsible national legislature; 

2. the requirement for the two Houses of the legislature to act separately is an important 

safeguard; 

3. being numerous in membership, the legislature is fit to perform a function analogous to that of 

a jury (a two-thirds majority of the Senate is required for an impeachment to succeed); 

4. judges are not normally entrusted with the fact-finding function of a jury; and 

5. the removed judge may subsequently have to stand trial, and it would be undesirable to have 

the courts performing both functions. 

These kinds of arguments rest upon a conception of the legislature as a body of elected 

representatives with a high degree of independence from the other branches of the government, a 

devotion to constitutional principles and a willingness to perform their constitutional duties without 

allowing their activities to be distorted by partisan considerations. The recommendations of the 

Constitutional Commission of 1988 are based upon a presumption that the intense party discipline 

and extreme partisanship of an Australian Parliament would effectively prevent the proper exercise of 

the high constitutional responsibility imposed by section 72. 
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The debilitating effect of party discipline and partisanship upon the Australian Parliament is not, 

however, a sound reason for transferring the power contained in section 72 to the judiciary. Party 

discipline and partisanship may be destructive of every organ of the Constitution and of every 

constitutional principle, and it may prevent the judiciary from operating in a proper constitutional 

manner just as effectively as it may hinder the Parliament. Partisanship will bear upon the operation 

of section 72 only if judges are seen as partisans. If partisan appointments are made to the bench the 

judiciary will be destroyed regardless of any action under section 72, and will be just as incapable as 

the Parliament is supposed to be of properly exercising the function of removing judges. The answer to 

party control, therefore, is to seek to lessen its stranglehold over the Parliament rather than to write 

off the Parliament as an institution because of it. One of the ways of mitigating its influence is to 

ensure that the Parliament retains its high constitutional responsibilities and is reminded of the need 

to exercise them properly. 

Apart from these considerations, the proposal of the Constitutional Commission in any case may 

involve a significant inroad upon the independence of the judiciary, the very principle which it is 

supposed it would uphold, by making judges in effect regularly accountable for their performance of 

their duties to a permanent tribunal of higher judges. 

It is clear that the framers of section 72 aimed to achieve a high degree of independence of the 

judiciary from the other branches of government, and they had the task of achieving this aim while 

providing a mechanism for the removal of unfit judges. It may well be concluded that they succeeded 

in reconciling these two goals and that, as the American constitution-makers claimed, they provided 

the only mechanism consistent with judicial independence. They provided that the removal of judges 

must involve a deliberate decision on the part of all parts of the other two branches of government, 

the two Houses of the Parliament and the Crown represented by the Governor-General in Council. They 

thereby involved all the other high authorities of the state. The fact that the Houses are politically 

responsible bodies which deliberate in public may be regarded as additional safeguards for the proper 

exercise of the power. The removal of a judge under section 72 probably would be a protracted and 

difficult process, which would make great impositions upon the operations of the legislature and the 

executive government. The likely difficulty and length of any proceedings may well be regarded as the 

best safeguard for the proper use of the power. 

In August 1993 a National Commission on Judicial Discipline and Removal, which was formed after a 

series of troublesome impeachments of judges, reported on the procedures for the removal of judges 

under the constitution of the United States. The Commission, consisting of members of both Houses of 

Congress, judges, academics and lawyers, recommended that the existing mechanism of impeachment 

by the House of Representatives and trial by the Senate be retained as the sole appropriate means for 

the removal of judges. The Commission concluded that the constitutional standard for impeachment, 

as interpreted over the years, had been adequate to its purpose and should not be changed. 

Inquiries into conduct of a judge 

As was mentioned above, apart from an unsuccessful motion in the Senate in 1980 to establish a joint 

select committee to examine certain business interests of the Chief Justice of the High Court, the only 

precedent for the Houses contemplating action under section 72 of the Constitution is 
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provided by two Senate select committees in 1984 and a statutory parliamentary commission of 

inquiry established in 1986 to inquire into the conduct of Mr Justice Murphy of the High Court. 

The first Senate committee 

Late in 1983 and early in 1984 two newspapers published what they claimed were transcripts of tape 

recordings of telephone conversations which had been illegally intercepted and recorded by members 

of the New South Wales Police Force. The newspapers claimed that the transcripts revealed the 

activities of persons associated with organised crime. Most of the parties to the conversations were not 

identified by name, but one of them was referred to as “a senior judge”. Included in the published 

transcripts were conversations between the judge and “a Sydney solicitor” who was alleged to be 

associated with leaders of organised crime. The judge was subsequently identified as Mr Justice 

Murphy, a justice of the High Court, former senator, Leader of the Labor Party in the Senate and 

Attorney-General in the Labor Government of Mr Whitlam. 

Demands for an inquiry into the matters revealed in the alleged transcripts were immediately made by 

the Opposition. The Labor Government took the view that no inquiry was necessary, on the basis that 

the transcripts had not been authenticated and the conduct of the judge revealed by the transcripts 

could not amount to misbehaviour within the restricted meaning expounded by the Solicitor-General 

and adhered to by the government (see above). The Opposition Liberal-National parties and the 

Australian Democrats, who together held a majority in the Senate, took the view that an inquiry should 

be held into the conduct of the judge. Their preference was for a royal commission or other 

nonpartisan quasi-judicial tribunal to conduct the inquiry, but the government refused to appoint such 

a body, and it is very doubtful whether it could constitutionally do so except by statute. Against the 

wishes of the government, the Senate therefore appointed on 28 March 1984 a select committee, 

which was called the Select Committee on the Conduct of a Judge. 

The committee was required to report upon the authenticity of the alleged transcripts which, together 

with some tape recordings, had been provided by one of the newspapers to the Attorney-General, and 

upon whether the conduct of the judge as revealed in the materials constituted misbehaviour which 

could amount to sufficient grounds for his removal. 

The resolution appointing the committee contained a number of unusual features. The committee was 

enjoined to take care to protect the privacy, rights and reputations of individuals, and to protect from 

disclosure the operational methods and investigations of law enforcement agencies (there were police 

investigations on foot into the tapes and transcripts). Witnesses before the committee were to be given 

notice of the matters proposed to be dealt with during their appearance and an opportunity to make 

submission in writing before appearing, and were entitled to be assisted by counsel. 

The committee determined for itself guidelines for proceedings, which elaborated upon and 

supplemented the matters contained in the resolution of appointment. These guidelines contained the 

following major provisions. 
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1. The committee was to meet in private unless it made a determination that it was necessary to 

meet in public, and evidence given in private session and material submitted to the committee 

were not to be published except to persons associated with the inquiry. 

2. Witnesses were to be notified of their rights under the Senate resolution, and were to be 

informed in writing of the nature of any allegations made against them and of particulars of 

the matters on which they were to be heard. 

3. Witnesses were to be allowed to consult counsel during their appearance and counsel could 

make submissions to the committee. 

4. The committee would accede to any request by a witness for evidence to be heard in private, 

unless it made a definite determination that it was necessary to hear the evidence in public. 

5. Witnesses were given the right and the opportunity to object to any questions, on grounds 

including irrelevance and self-incrimination, and procedures were laid down for the committee 

to consider and determine such objections. 

The committee appointed, with the approval of the President of the Senate, counsel to assist it. The 

committee's counsel advised the committee, participated in its deliberations and attended during the 

questioning of some witnesses, but did not put questions to witnesses. All of the hearings of the 

committee were held in private session. 

When it had taken evidence in relation to the tapes and transcripts and matters purportedly recorded 

in them, the committee indicated to Mr Justice Murphy that it wished to hear evidence from him on a 

number of matters, and invited him to appear before it. He was not summoned. The question of 

whether the Senate or its committees could summon a High Court or any judge (see above) had been 

the subject of some discussion, without any conclusion being reached on the matter. 

The judge's response to the invitation raised the major procedural difficulty of the committee's inquiry. 

The judge claimed all of the rights of an accused person in a criminal trial, including the right to be 

notified of a specific charge, the right not to give evidence if he so chose, and the right, before making 

that decision, to have all the evidence heard in the presence of his counsel and to have his counsel 

cross-examine witnesses. It was not within the power of the committee to allow the cross-examination 

of witnesses by the judge's counsel, or, indeed, to allow the examination of witnesses by any counsel. 

The standing orders of the Senate provide that witnesses before Senate committees are to be 

examined by the members of the committee; witnesses could not be examined by counsel except with 

the explicit authorisation of the Senate, and the Senate had not given that authorisation in the 

resolution appointing the committee. Had the committee wished to accede to the judge's demands, it 

would have had to go back to the Senate for an enlargement of its powers. 

As it turned out, this was not necessary. The committee took the view that it was engaged in an 

investigatory inquiry, analogous to the inquiries undertaken by a prosecuting authority to determine 

whether a prosecution will be commenced. The committee considered that only if it determined that 

the evidence so warranted should it recommend to the Senate that there be a formal hearing of the 

evidence, with the rights of an accused person extended to the judge. 
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The judge declined to give evidence, but gave the committee a written statement on the evidence which 

it had received. His counsel made submissions to the committee on its evidence and on matters of law. 

Report of the first committee 

In its report20 the committee concluded that it could not be satisfied of the authenticity of the tapes 

and transcripts, and that therefore no facts had been established which amounted to proved 

misbehaviour, whatever view of misbehaviour was accepted. The committee was divided, however, on 

another matter which did not relate to the conduct of the judge as revealed by the tapes and 

transcripts, but which arose from the evidence taken by the committee in its attempts to determine the 

authenticity of the materials. 

One of the persons mentioned in the conversations purportedly recorded in the transcripts was Mr C R 

Briese, the Chairman of the Bench of Stipendiary Magistrates of New South Wales. Mr Briese was 

invited to appear before the committee to see if he could throw some light on the matters referred to 

in the conversations. In the course of his appearance he gave evidence of conversations he had had 

with Mr Justice Murphy which could be interpreted as an attempt on the part of the judge to influence 

committal proceedings in the Magistrates Court. Those proceedings related to charges laid against Mr 

Morgan Ryan, the “Sydney solicitor” whose conversations with the judge were purportedly recorded in 

the transcripts. This raised the possibility that the judge had been guilty of the criminal offence of 

attempting to pervert the course of justice, which would amount to misbehaviour whatever view of the 

meaning of misbehaviour was accepted. 

The three government senators on the committee, who held the majority with the chairman's casting 

vote, did not consider that the evidence of Mr Briese established a prima facie case against the judge 

of attempting to pervert the course of justice, and therefore did not recommend any further action. 

The two Oppositions senators, in a dissenting report, found that the evidence of Mr Briese did establish 

a prima facie case, and the one Australian Democrat senator considered that the evidence ought to be 

examined in a formal hearing. 

The second Senate committee 

With the Opposition and the Democrats holding the majority in the Senate, and able to make their 

views prevail there, it was inevitable that a further inquiry would take place. 

It was expected that the second inquiry would be conducted as a formal hearing of the evidence 

relating to the matter raised by Mr Briese. The idea that there should be some nonpartisan and 

independent body to conduct the inquiry was again mooted. The government was adamant that it 

would not appoint a royal commission, but proposed that the Director of Public Prosecutions consider 

the evidence. Attention was directed to the possibility of the Senate appointing some nonpolitical 

person, such as a former judge, or a panel of former judges, to conduct the inquiry. The term 

“parliamentary commission” came into use to describe such a tribunal. There was a discussion on the 

question of whether the Senate had the power to appoint someone other than a committee of its own 

 
20 PP 168/1984. 
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members to conduct an inquiry on its behalf, the crucial component of this question being the ability 

to confer upon someone other than a committee the power to compel evidence.21 There are virtually 

no precedents or authorities on this matter, and the debate largely rested on reasoning from first 

principle. It was argued that there was nothing to prevent the Senate from delegating its powers to 

someone other than its own members, but if the powers of the proposed tribunal were challenged 

before the High Court no one could be certain of the result. For this reason another idea came to the 

fore, that of a nonpolitical tribunal operating under the “umbrella” of a Senate committee. In other 

words, the Senate would delegate its powers to a committee, but the committee would have attached 

to it independent commissioners, who would make their own findings on the evidence and 

communicate those findings to the Senate through the committee. This concept originated in a paper 

on the question of the appointment of commissioners by the Senate, and was the one which was 

eventually adopted. 

The Senate therefore established on 6 September 1984 a second select committee, again on an 

Opposition motion and against the wishes of the government. 

The Senate also agreed, by the Democrats voting with the Government, to the suggestion of the 

Government that the evidence be referred to the Director of Public Prosecutions. That independent 

statutory officer, however, declined to consider the matter until the second committee had reported. 

The Senate therefore was compelled to rescind the resolution referring the evidence to him. 

The second committee was to inquire only into the matters raised by Mr Briese. It was called the Select 

Committee on Allegations Concerning a Judge, and it was designed to conduct a formal hearing of the 

evidence relating to that matter. The resolution appointing the committee was complex, amounting to 

some 23 substantial paragraphs. The most interesting features of the resolution were as follows. 

1. The committee was to make findings of fact upon the allegations of Mr Briese, but was also to 

report on whether Mr Justice Murphy engaged in conduct which could justify his removal. 

Initially it was suggested that the committee should simply pass on the findings of the 

commissioners without comment, but this was thought to be unnecessarily risky of challenge in 

the courts, so the committee was empowered to make its own report. 

2. The committee was to report whether there was misbehaviour in accordance with the two 

different interpretations of misbehaviour, and whether the misbehaviour was proved in 

accordance with the two different standards of proof. 

3. Two commissioners were to be appointed by the Senate to assist the committee. Two retired 

Supreme Court judges were appointed by subsequent resolution. The commissioners had the 

right to participate in the committee's deliberations, to examine witnesses and to recommend 

to the committee that particular witnesses be summoned. The commissioners were to provide 

the committee with their written advices on the matters upon which the committee was to 

report, and the committee was required to include the commissioners' advices in its report to 

the Senate. 

 
21 See Chapter 2, Parliamentary Privilege, under Power to conduct inquiries. 
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4. The committee was required to appoint counsel to assist it. 

5. Witnesses before the committee were to be examined by counsel assisting the committee, 

counsel for Mr Justice Murphy and counsel for other witnesses. 

6. Hearings of the committee were to be held in public unless the committee by absolute majority 

determined otherwise. 

7. The committee was to determine rules and procedures for the examination of witnesses before 

it, having regard to those followed by the courts. 

8. Mr Justice Murphy was given the rights of an accused person in a criminal trial, with one 

modification. All evidence was to be taken in the presence of his counsel, and he was not to be 

summoned to give evidence but was to be invited to do so when all the other evidence had 

been heard. If he chose to give evidence, however, he was to be subject to examination by 

counsel for the committee and counsel for other witnesses. This raised the possibility of his 

being cross-examined by more than one party if he gave evidence, and his counsel objected to 

this. The committee, while in the process of determining its procedures for the examination of 

witnesses, asked the Senate to abandon this rule, but the Senate declined to do so. It was clear 

that Mr Briese and any other witnesses would be subjected to rigorous examination by the 

judge's counsel, and it was intended that those witnesses should have the additional protection 

afforded by their counsel being able to cross-examine the judge if he gave evidence. 

9. The committee, commissioners and counsel appearing before the committee were given access 

to the documents and evidence of the previous committee, and were at liberty to refer to those 

documents and evidence in the public proceedings. The committee subsequently persuaded the 

Senate to restrict this right of access to counsel for the judge and counsel for Mr Briese, and 

submissions made by the judge's counsel to the first committee were excluded from the right of 

access, so that witnesses would not be forewarned of the line of cross-examination on behalf of 

the judge. 

In determining its rules and procedures for the examination of witnesses, the committee made the 

important determinations that it would formulate a statement of the allegation against the judge, that 

it would follow judicial proceedings as closely as possible, that it would observe the rules of evidence 

and would hear only evidence admissible in court proceedings. These decisions led to one significant 

development. Part of Mr Briese's evidence before the first committee was inadmissible. Mr Briese had 

stated his belief that Mr Justice Murphy, Mr Ryan and Mr Briese's predecessor as chief magistrate, 

Mr M. F. Farquhar, were parties to a criminal conspiracy apparently having as one of its aims the 

improper influencing of cases before the Magistrates Court of New South Wales. This allegation did not 

appear in Mr Briese's evidence in chief before the second committee, but counsel for Mr Justice 

Murphy, in accordance with the provision in the resolution already mentioned, chose to make it a 

basis of his cross-examination, and it was thereby made public. The committee reserved the right to 

hear inadmissible evidence, but did not in fact do so except where such evidence emerged as a result 

of cross-examination. 

At one stage the committee made an order prohibiting the publication of the names of certain persons 

mentioned in Mr Briese's evidence, including Mr Farquhar against whom criminal proceedings were 
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then in train, but was forced to rescind the order, largely because of speculation as to the identity of 

the unnamed persons. 

The proceedings of the committee departed from parliamentary norms in many other ways. Counsel 

assisting the committee made recommendations to the commissioners as to witnesses to be brought 

before the committee, on the basis of preliminary statements taken from those witnesses. The 

commissioners then advised the committee and their advice was invariably accepted. The members 

refrained from looking at the preliminary statements by witnesses, and the members and the 

commissioners refrained from exercising their right of access to the documents and evidence of the 

previous committee, except as necessary in the course of the examination of witnesses. 

Witnesses were taken through their evidence in chief by counsel assisting and were then cross-

examined by counsel for Mr Justice Murphy and counsel for witnesses. The committee limited cross-

examination by counsel for witnesses to matters relevant to the interests of those witnesses. Counsel 

also made submissions on law and on the evidence. When questions of law or procedure were raised 

in the hearings, the commissioners publicly advised the committee, which invariably accepted the 

advice. 

When the committee was established it was thought that the only evidence to be heard would be that 

of Mr Briese. It happened, however, that there were several witnesses able to give evidence relevant to 

the judge's intention in his conversations with Mr Briese, and ten witnesses were heard.  

Of particular significance was the evidence of a judge of the District Court of New South Wales, Judge 

P. Flannery, who had tried Mr Ryan. This evidence was crucial in the assessment of Mr Justice Murphy's 

intention. Under cross-examination by counsel for Mr Justice Murphy, Judge Flannery stated that he 

believed that conversations he had had with Mr Justice Murphy represented an attempt by Mr Justice 

Murphy improperly to influence the trial. 

Mr Briese was subject to hostile examination from two quarters. His statement to the first committee 

provided Mr Farquhar's counsel with grounds for extensive examination. The former chief magistrate 

was then heard and was subject to cross-examination by counsel for Mr Briese. The witnesses heard 

included two other judges of New South Wales courts and Mr Ryan. 

Mr Justice Murphy again declined to give evidence when invited to do so. His counsel made a 

statement before the committee of his reasons for this decision, the principal reason being that a 

general election was about to be held and the Senate as then constituted could not and should not 

take any further action in relation to him. 

During the hearings of the committee the then Premier of New South Wales, Mr Wran, made 

comments on the evidence of Mr Briese which could have been interpreted as threats to him, as his 

reappointment to the Magistrates Bench was then under consideration following a restructuring of the 

court. These comments caused the Senate to pass the following resolution: 

That the Senate — 
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1. reaffirms the long-established principle that it is a serious contempt for any person to attempt to 
deter or hinder any witness from giving evidence before the Senate or a Senate committee, or to 
improperly influence a witness in respect of such evidence; and 

2. warns all persons against taking any action which might amount to attempting to improperly 
influence a witness in respect of such evidence.22  

This resolution was adopted by the committee for itself. The committee also felt constrained to correct 

a federal minister, who was later the Attorney-General, and who made comments critical of the 

committee's proceedings. 

Report of the second committee 

The commissioners made separate reports to the committee, and these were included in the 

committee's report. The committee adopted the procedure of having each of its members report 

findings and conclusions to it, and these reports were also included in the committee's report to the 

Senate.23  

Both commissioners found that the actions of Mr Justice Murphy had a tendency to pervert the course 

of justice. One commissioner was satisfied beyond reasonable doubt that the judge had the intention 

to do so, and that therefore his conduct could amount to misbehaviour under both interpretations of 

that term. The other commissioner confessed to some wavering on the matter but was not satisfied 

beyond reasonable doubt that Mr Justice Murphy intended to pervert the course of justice. He was of 

the view that there was conduct which could amount to misbehaviour under the broad interpretation 

of that term. Two members of the committee, one Labor senator and the Australian Democrat senator, 

were not satisfied beyond reasonable doubt that Mr Justice Murphy intended to pervert the course of 

justice, but found on the balance of probabilities that he did so intend. One member, the Opposition 

senator, was satisfied beyond reasonable doubt that the judge had attempted to pervert the course of 

justice. Those three senators therefore found that there was conduct which could amount to 

misbehaviour in accordance with both interpretations of the term. The other Labor Party senator did 

not find on either standard of proof that the judge had attempted to pervert the course of justice. 

The committee's report was published while the Senate was not sitting, as authorised by a Senate 

resolution, the House of Representatives having been dissolved for a general election and the Senate 

having adjourned. Before the Senate met again, in February 1985, the Director of Public Prosecutions 

had examined the evidence and decided that Mr Justice Murphy should be prosecuted on two charges 

of attempting to pervert the course of justice (the prosecution, of course, could not make direct use of 

the committee's evidence). When the Senate met and received the report, senators of all parties agreed 

that they would refrain from any further consideration of the matter until the criminal proceedings 

against the judge were concluded. 

Criminal proceedings against the judge 

 
22 13/9/1984, J.1129. 
23 PP 271/1984. 
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The criminal proceedings against Mr Justice Murphy, which took place in 1985 and 1986, gave rise to a 

disagreement between the Senate and the Supreme Court of New South Wales about the use which 

could be made in the court proceedings of the evidence given before the two Senate committees. This 

disagreement led to the passage of the Parliamentary Privileges Act 1987.24  

In accordance with the law of New South Wales the prosecution of the judge began with committal 

hearings before a magistrate, who heard the evidence to decide whether the accused should be sent 

for trial by jury in the District Court or the Supreme Court of the State. After committal proceedings, Mr 

Justice Murphy was committed for trial in the Supreme Court. He unsuccessfully attempted to have the 

Federal Court review the magistrate's decision to commit him.25  

The justice, who gave evidence and was cross-examined in the trial, was convicted by a jury in the 

Supreme Court in July 1985 on one charge of attempting to pervert the course of justice, the charge 

relating to his alleged approaches to Mr Briese. He was acquitted of the charge relating to his alleged 

approaches to Judge Flannery. He was then sentenced to eighteen months imprisonment and released 

pending the hearing of an appeal. 

As a result of that appeal, the conviction was quashed because of legal and procedural deficiencies in 

the original trial, and a new trial in the Supreme Court was ordered. 

The second trial on one charge of attempting to pervert the course of justice, in April 1986, was 

restricted to matters relevant to that charge. The prosecution could not refer to the judge's alleged 

approaches to Judge Flannery of the District Court in relation to the trial of the solicitor, Morgan Ryan, 

which were the subject of the other charge of which the judge had been acquitted. Other evidence 

which had been admitted at the first trial was excluded. In the second trial the judge chose not to give 

evidence but exercised the right, afforded to accused persons under the law of New South Wales, to 

make an unsworn statement to the jury upon which he could not be cross-examined. There was, 

therefore, no opportunity for the prosecution to cross-examine the judge on the statement which he 

made to one of the Senate committees, as had occurred in the first trial. The main prosecution witness, 

however, was again cross-examined on the basis of his evidence to the committees. 

The result of the trial was that the judge was acquitted of the one remaining charge, but that was far 

from the end of the allegations against him. It was revealed that, on the basis of other evidence which 

had come to light during the trial, the prosecuting counsel had recommended that the judge be 

prosecuted on charges of bribery and conspiracy, again relating to alleged attempts to influence the 

outcome of criminal inquiries and proceedings. The Director of Public Prosecutions declined to act on 

this recommendation for reasons which were not disclosed, but there were demands that the matter 

be cleared up, in conjunction with outstanding allegations arising from the transcripts and tapes of 

telephone conversations which were the beginning of the whole affair. 

In May 1986 a royal commission, the Royal Commission into Alleged Telephone Interceptions, which 

had been given the task of examining those transcripts and tapes, reported. It concluded that the 

 
24 For an account of the disagreement and the provisions of the Act, see Chapter 2, Parliamentary Privilege. 
25 Murphy v Director of Public Prosecutions (1985) 7 FCR 55. 
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materials were what they purported to be: tapes and transcripts of telephone conversations which had 

been illegally intercepted by New South Wales police officers. The Commission concluded: 

The interceptions were put in place and maintained by otherwise honest, able and effective members of an 
elite division of the New South Wales Police force engaged not in the pursuit of some private purpose but in 
the very difficult and often frustrating fight against deeply entrenched organised crime. Indeed, it has been 
suggested in evidence that it was out of a sense of frustration that this unlawful method of gathering 
information was adopted.26  

This report put an entirely new light on the whole affair. Hitherto those who had defended the judge 

and resisted an inquiry into his conduct as purportedly revealed by the tapes and transcripts had 

done so largely on the basis of the unauthenticated nature of the materials. The first Senate committee 

had been unable to draw any conclusions from those materials because it was not able to 

authenticate them. 

There was also the question of whether the judge's conduct in his dealings with the New South Wales 

chief magistrate and Judge Flannery had amounted to misbehaviour as distinct from the criminal 

offence of attempting to pervert the course of justice, of which the second jury had acquitted him. 

Mr Justice Murphy expressed his intention to resume his seat on the High Court, but it was reported 

that there was some disquiet on the part of the other justices of the Court about his resuming his seat 

with the new and the old allegations unresolved. There were apparently discussions between the 

justices and Mr Justice Murphy and the Chief Justice and the government, but the exact nature of those 

discussions is not known and were the subject of some disputation. 

The government then decided that a new inquiry should be established to deal with all outstanding 

allegations against the judge and to determine whether he had engaged in any conduct amounting to 

misbehaviour within the terms of the Constitution and warranting his removal from the bench. 

The parliamentary commission of inquiry 

The new inquiry took the form of a parliamentary commission, that is, a commission operating 

similarly to a royal commission but established by statute and reporting to the two Houses of the 

Parliament. As was noted above, the expression “parliamentary commission” came into use when the 

Senate was moving towards its first inquiry and there was some contemplation of appointing 

commissioners to conduct the inquiry on behalf of the Senate. The bill to establish the Commission 

was brought in and speedily passed by both Houses. The legislation was drafted to make it clear that 

the Commission was a body established by Parliament for the purpose of advising Parliament in the 

exercise of its constitutional responsibility. The Commission was to consider all outstanding allegations 

against the judge, to formulate those it considered worthy of investigation in precise terms and 

conduct a hearing of the evidence in closed session. The Commission was then to report to each House 

its findings of fact and its advice as to whether the judge had been guilty of misbehaviour within the 

 
26 PP 155/1986, p. 337. 
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meaning of the Constitution. Three distinguished former Supreme Court judges were appointed as the 

Commissioners. 

The Act precluded the Commission from examining the issues dealt with in the trials of the judge 

except for the purpose of examining other issues. Unlike the second Senate committee, it was 

empowered to compel the judge to give evidence if it came to the conclusion that there were matters 

which he should answer. It was to admit only evidence admissible in court, and it was given access to 

the documents of the two Senate committees and to certain material held by the National Crime 

Authority. It was to hear evidence in private, and to report to the Houses only such evidence as it 

thought necessary to support its findings and conclusions. 

Questions about the constitutionality of the Houses appointing a Commission to advise them in this 

way were again raised. Mr Justice Murphy's reaction to the establishment of the Commission was to 

bring an action before his fellow judges of the High Court to have the Commission stopped. The High 

Court, however, unanimously rejected the application for an injunction to restrain the Commission, 

and deferred hearing arguments on the question of the validity of the legislation establishing it.27 Mr 

Justice Murphy subsequently abandoned the attempt to have the Commission declared 

unconstitutional. 

The establishment of the Commission once again took the matter out of the hands of the Houses of the 

Parliament, and it was expected that the report of the Commission would finally resolve the question 

of whether Mr Justice Murphy had engaged in any conduct warranting his removal. 

In early August 1986, when the Commission had concluded its initial inquiries and was about to start 

taking evidence on a number of specific allegations, it was revealed that Mr Justice Murphy was 

suffering from terminal cancer and had only a short time to live. He announced that he did not intend 

to cooperate with the Commission any further, and the Government indicated that it would introduce 

legislation to wind up the inquiry. The Parliamentary Commissioners presented a special report to the 

Houses indicating that they had intended to hear evidence on a number of specific matters, that this 

process would take a considerable time, and that, in view of the judge's condition it would probably 

not be possible to conclude the inquiry consistent with the requirements of natural justice, which 

dictated that the judge be present during the hearing of evidence. 

A bill to repeal the Act establishing the Commission, and to provide for the disposal of the large 

volume of material which the Commission had collected, was the subject of some disputation. As 

originally drafted it would have provided for the perpetual suppression of all material before the 

Commission and for heavy penalties for any person who revealed any matters placed before the 

Commission. It was amended in the Senate, however, to provide for the release of material after thirty 

years and for penalties only for persons associated with the Commission who revealed its 

deliberations or documents. Even so the bill was criticised as being unduly restrictive. The Presiding 

Officers were given the custody of the documents of the Commission, which were placed in the 

 
27 Murphy v Lush (1986) 65 ALR 651. 
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archives under conditions of high security before being removed to the custody of the Parliament after 

the 30 year exclusion period expired.28  

Before it ceased to exist, the Commission presented another report to the Houses on 21 August 

1986.29 This consisted of the findings of the Commissioners on the question of what constitutes 

misbehaviour within the meaning of the Constitution. In detailed and closely argued findings, all of the 

Commissioners rejected the view of the Solicitor-General that misbehaviour could be constituted only 

by misbehaviour in the performance of judicial duties or conviction for a criminal offence. All of the 

Commissioners supported the opinion of the counsel to the first Senate committee, that misbehaviour 

consisted of conduct which, in the judgment of the Houses, indicated unfitness of a judge to continue 

in office. It is expected that these findings will carry great weight in any future deliberations relating to 

section 72 of the Constitution. 

The last attempt to investigate the judge's behaviour thus ended. The prognostications of the judge's 

physicians, which had been presented to the Commission and to the two Houses, proved only too 

accurate, and in October 1986 the judge died, leaving the questions as to his conduct unresolved. Early 

in 1999 there were press reports claiming that relevant evidence had been withheld from the Senate 

committees and the Commission, but no further investigatory action was taken. 

Judicial Misbehaviour and Incapacity (Parliamentary Commissions) Act 2012 

The Parliamentary Commission of Inquiry Act 1986, as this chapter has suggested, had serious defects. 

Apart from the question of its constitutionality, the Commission had features that should not be 

followed in the future, particularly the provision for hearing evidence in private and for withholding 

evidence from the Houses. Over the years, several private members' and senators' bills were 

introduced proposing the establishment of a standing body to assess the conduct of judges and report 

to both Houses. In 2012, a bill to provide for the appointment of parliamentary commissions to 

inquire into allegations of judicial misbehaviour or incapacity and provide information to the Houses 

was introduced by the government and passed following an inquiry by the Legal and Constitutional 

Affairs Legislation Committee which led to several amendments. 

The Judicial Misbehaviour and Incapacity (Parliamentary Commissions) Act 2012 has the following 

features: 

∑ it provides a standard mechanism for the investigation of allegations of misbehaviour or 

incapacity concerning federal judicial officers by providing for the establishment of 

parliamentary commissions to investigate specified allegations and gather information and 

evidence to inform the Houses in the performance of their constitutional role under section 72; 

 
28 In November 2016, the Presiding Officers agreed to publish material relating to the meaning of section 72 of the 
Constitution and other matters, and were considering whether to release material relating to allegations against Mr 
Justice Murphy. [update: On 22 June 2017, the President informed the Senate of the Presiding Officers’ decision to 
release the remaining material, which was subsequently tabled and published online on 14 September 2017: see Records 
of the Parliamentary Commission.] 
29 PP 443/1986. 
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∑ it provides for commissions to be established by resolution of each House to investigate 

specified allegations when they arise; 

∑ commissions do not determine whether facts are proved and do not make recommendations 

about the removal of judges; 

∑ threshold questions such as the meaning of “misbehaviour” and the standard of proof to be 

applied are left to the Houses to determine; 

∑ serving Commonwealth, State or Territory judicial officers are not eligible to be appointed as 

members of a commission but at least one member of a commission must be a former such 

officer; 

∑ members of commissions, including the presiding member, are appointed by resolution of 

each House, but only after being nominated by the Prime Minister who is to consult the Leader 

of the Opposition in the House of Representatives; 

∑ commissions are required to conduct investigations in an inquisitorial rather than adversarial 

manner and in accordance with the rules of natural justice; 

∑ hearings are to be held in public but may be held in private at the commission's discretion; 

∑ other inquiry powers of commissions include the power to require witnesses to appear at 

hearings, take evidence an oath, require production of documents or things, and issue search 

warrants; 

∑ current and former Commonwealth judicial officers are exempt from the application of a 

commission's coercive powers; 

∑ reasonable costs of the Commonwealth judicial officer who is the subject of the investigation 

are to be covered by the Commonwealth; 

∑ commissions are to report to each House and may provide the Presiding Officers with sensitive 

reports which are not to be tabled, but which are to be available for inspection by members 

and senators and the Commonwealth judicial officer who is the subject of the investigation. 

While the 2012 law made some attempt to address the flaws of the 1986 law, it nonetheless 

introduced some further difficulties, all of which were alluded to in evidence given to the Legal and 

Constitutional Legislation Committee's inquiry into the bill and most of which had been encountered 

during previous consideration of these matters. The non-compellability of Commonwealth judicial 

officers was seen as limiting the effectiveness of commissions, on the one hand, but essential to the 

independence of judges appointed under Chapter III, on the other. The potential abridgement of the 

rights of a judge under investigation by the use of a joint investigatory mechanism, and the avoidance 

of such vexed questions as the meaning of “misbehaviour” or the appropriate standard of proof, led 

some to conclude that the mechanism would be feasible only in the most uncontentious 

circumstances. From the point of view of the rights of the Senate, the domination by the executive, and 

alternative executive, in the House of Representatives of the process for nominating members of a 

commission detracts from the characterisation of commissions as parliamentary bodies. 

The Houses are not bound to follow the mechanism established by the Act. Its utility will become 

apparent only when it is tested. 

Queensland precedent 
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The relevant provisions of the Constitution of Queensland replicated the Act of Settlement: judges had 

tenure of office during good behaviour but could be removed by the Governor on the address of the 

Legislative Assembly. Misbehaviour was not stated to be the ground of removal. 

In the case of the removal of a justice of the Supreme Court of the State in 1989, the body appointed to 

advise the Legislative Assembly, the Assembly in its address to the Governor and the Governor in his 

response to the address were all careful not to say that misbehaviour was the ground of removal. The 

case, however, is a significant precedent for a consideration of conduct which may be regarded as 

constituting misbehaviour under the federal constitutional provision, if the restricted interpretation of 

that provision by the Solicitor-General is not accepted and the interpretation of the parliamentary 

commissioners and the other authorities referred to above is followed. 

After certain evidence was given before a commission of inquiry concerning the conduct of a justice of 

the Supreme Court, Justice Angelo Vasta, a statutory commission, called the Parliamentary Judges 

Commission of Inquiry, was established in 1988 to inquire into the conduct of the justice. The 

Commission consisted of three retired superior court justices, including a former Chief Justice of the 

High Court. The Commission was enjoined to advise the Legislative Assembly whether any behaviour of 

the justice following his appointment to the Court warranted his removal from office. The Commission 

was to present to the Legislative Assembly only so much of its evidence as it thought necessary to 

support its findings of fact and conclusions. The Commission clearly was modelled on the 1986 federal 

Parliamentary Commission of Inquiry. 

The Commission reported that the following behaviour by the judge warranted his removal from 

office: 

1. giving false evidence at a defamation hearing 

2. making and maintaining allegations that the Chief Justice, the Attorney-General and the inquiry 

commissioner had conspired to injure him 

3. making a false statement to an accountant who prepared income tax returns 

4. arranging sham transactions to gain income tax advantages 

5. making false claims for taxation deductions. 

None of the grounds of removal related to the judge's conduct as a judge, and the Commission did not 

advert to the question of whether any of the judge's actions could constitute criminal offences. 

The Legislative Assembly allowed the judge to address the Assembly to show cause why he should not 

be removed from office. Having heard the judge's address, the Assembly on 7 June 1989 concurred 

with the conclusions of the Commission and resolved to address the Governor requesting the removal 

of the judge on the grounds specified by the Commission. On the presentation of the address, the 

Governor removed the judge from office. 

New South Wales precedents 
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The New South Wales constitution and relevant legislation provide that judicial officers may be 

removed upon address by both Houses of the Parliament on ground of proved misbehaviour or 

incapacity, but only after a report by the Conduct Division of the Judicial Commission, a panel of 

judges and barristers which considers complaints about such officers, indicating that matters may 

justify parliamentary consideration of removal. 

In 1998 the Conduct Division found that incapacity had been proved in respect of a justice of the state 

Supreme Court, Justice Vincent Bruce, as evidenced by unreasonable delay in delivering judgments. A 

challenge by the justice to the validity of the Conduct Division's report failed in the Court of Appeal.30  

The Legislative Council, however, on 25 June 1998, rejected a government motion to remove the justice, 

although the motion was supported by major party leaders. The Council heard the justice before 

considering the motion. In February 1999, after further criticism of delays in his cases, the judge 

resigned. 

In 2011, the Conduct Division reported on two cases, one of proved misbehaviour and incapacity and 

one of proved incapacity that could justify parliamentary consideration of the removal of the judicial 

officers concerned. The reports and responses by their subjects were tabled in the NSW Parliament. 

Magistrate Jennifer Betts was called on to address the Legislative Council on 15 June 2011 to show 

cause why she should not be removed from office. A motion for an Address to the Governor for the 

removal of Magistrate Betts on grounds of incapacity was moved the following day by the Leader of 

the Government and negatived after a free vote. 

Magistrate Brian Maloney was similarly called to address the Council on 21 June 2011, his challenge to 

the validity of the Conduct Division's report having been dismissed by the Supreme Court in May 

2011.31 Again, a motion was moved the following day by the Leader of the Government for an Address 

to the Governor for Magistrate Maloney's removal on grounds of incapacity. The debate was 

adjourned after correspondence was tabled seeking advice in relation to further complaints against 

the magistrate. Debate resumed on 13 October following the receipt of further material and the 

motion was negatived, again, after a free vote. 

Other office-holders 

Various statutes passed by the Parliament provide for independent and quasi-judicial office-holders 

other than judges to be removed on address of both Houses, including the Auditor-General, members 

of the Administrative Appeals Tribunal, the Commonwealth Ombudsman and the Parliamentary 

Budget Officer. The stated grounds for removal vary, but generally refer to misbehaviour and 

incapacity. There are no precedents of these provisions being activated, but many of the 

considerations analysed in this chapter may be applicable to them. 

Other aspects of relations with the judiciary 

 
30 Bruce v Cole (1998) 45 NSWLR 163. 
31 Maloney v The Honourable Michael Campbell QC [2011] NSWSC 470 (Unreported, 24 May 2011). 
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Other aspects of relations between the Senate and the judiciary have been analysed in other chapters. 

For the jurisdiction of the courts in relation to parliamentary proceedings, the production of Senate 

documents before courts and tribunals, and reference to Senate proceedings in the proceedings of 

courts and tribunals, see Chapter 2, Parliamentary Privilege. 

For debate and inquiry on matters before courts and on decisions of courts, see Chapter 10, Debate, 

under Sub judice convention and Discussion of court decisions, and Chapter 16, Committees, under 

Privilege of proceedings. 

For reflection on judicial officers in debate, see Chapter 10, Debate, under Rules of debate. 

Scrutiny of judicial administration 

While the judges are and must be completely independent of the legislature and the executive in 

performing their judicial functions, the Houses of the Parliament have a responsibility to provide for 

and scrutinise the conduct of the administration of the courts. 

Various acts of the Parliament provide for the administration of the courts. Rules of court, made by 

courts under such acts of Parliament, and providing for matters of judicial administration, are subject 

to disallowance by either House and are scrutinised by the Senate Standing Committee on Regulations 

and Ordinances.32  

Estimates of expenditure and appropriations for the federal courts are scrutinised by Senate 

committees and by the Senate before the appropriations are passed. Annual reports of the courts are 

also subject to scrutiny by Senate committees.33  

In June 1986, in a report on the annual report of the High Court, the Standing Committee on 

Constitutional and Legal Affairs asserted the principle that the constitutional independence of the 

Court is not affected by the accountability of the Court to Parliament in financial and administrative 

matters.34  

In its 101st report, presented in June 1995,35 the Regulations and Ordinances Committee asserted its 

right, and that of the Senate, to scrutinise rules of court and other legislative instruments made by 

judicial bodies. Such instruments, like other forms of delegated legislation, are subject to disallowance 

by the Senate.36  

Ms Kiefel is removed by me as a Justice of the High Court for the reasons set out in the materials 

filed in this proceeding which finding is to be enforced under my instructions to Counsel. 

 
32 See Chapter 15, Delegated legislation, scrutiny and disallowance. 
33 See Chapter 13, Financial Legislation, and Chapter 16, Committees. 
34 PP 177/1986. 
35 PP 97/1995. 
36 See Chapter 15, Delegated legislation, scrutiny and disallowance; see also statement by the committee, SD 23/6/1997, 
pp. 4868-70. 
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