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from “Cash Based GST Reporting” to “Accruals Based GST
Reporting”.

As a consequence of this change in reporting entities related to me

needed to recognise the relevant GST liability as being due and

payable to the Commissioner on the 25th Day after the closure of

the Accounting Period.

19.2. CK Consulting

19.2.1.

19.2.2.

19.2.3.

19.2.4.

19.2.5.

19.2.6.

From April 2009 | also obtained advice from a joint venture

consulting firm, Crescendo/Kopp consulting, (“CK Consulting”)

represented by Mathias Kopp.

Crescendo has expertise in Fast Moving Consumable Goods and

has previously acted as a Consultant to the Respondent.

Kopp comes from a merchant banking background with Deutche

Bank in addition to his consulting background and has conducted

extensive research into OBS in the writing of the Business

Methodology (annexure 8.1 of the Business Plan)

At all times | have been properly advised by persons with

appropriate experience in developing the Business Methodology

and Business Plan of OBS

On the 20th January 2012 OVANZ sold the exclusive Consulting
Rights for the territory of Australia & New Zealand to Daleford
Downs Pty Ltd .

The Respondent did not pay the relevant GST Credit to Daleford
Downs Pty Ltd

19.3. Hambros and Cahill Lawyers

19.3.1.

In the second week of October 2011 AGFT 4 sold its Litigation

Management Services Rights to HC Legals Pty Ltd as Trustee of

the HC Leqgal (Services) Unit Trust.(“the First Legal Services

Rights Sale Agreement”)
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The Choses in action to be managed included the Choses in

action against the Trustees, and the Respondent.

On or about the 31st December 2011 Hambros advised that there

had been a mistake in the ABN on the First Rights Sale Agreement

and requested AGFT 4 to execute a new agreement with HC Legal
Pty Ltd (“HCL”) .(““the Second Rights Sale Agreement”)

There is no legal entity known as HC Leqgals Pty Ltd.

The Trustee of the HC Legal (Services) Unit Trust is HC Legal
(Services ) Pty Ltd (“HCLS”)

On the 23rd December 2011 HCLS was placed in Liguidation by the

Sole Directors Peter Hambros (“Hambros”) and Francis Cahill

(“Cahill”)

Hambros and Cahill misled me in the execution of the Second
Rights Sale Agreement; | did not know that HCL and HCLS were

different Legal entities until sometime in 2013.

Between the 11th December 2011 and the 6th April 2012 the
Company and Sanctuary in their capacities as Trustees of AGFT 4

paid a total of $400,000 to be held in Trust on account of works to
be undertaken by HCL and its Directors.(“the Part A Trust

Moneys”)

No work was undertaken by HCL at any time on behalf of AGFT 4

and its related entities on a chargeable basis because;

19.3.9.1. Hambros and Cahill advised me that their Bank Accounts

had been frozen and garnished by the Respondent and that

the money paid into Trust was in the hands of the

Respondent, and
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19.3.9.2. They would forego their fees on minimal essential works,

until issues between HCL and the Respondent had been

resolved.

19.3.10. On the 23rd February 2014 the Respondent paid a GST Credit to

the account of HCL.

19.3.11. At all relevant times during the periods leading to the execution of

the First and Second Legal Services Rights Sale Agreements | and

entities related to me were advised by;

19.3.11.1. Deloitte Private SA in respect to accounting advice, and

19.3.11.2. Peter Hambros and Francis Cahill in respect to Legal Advice.

19.3.12. Between the 31st January 2012 and the 7th November 2012

Hambros and Cahill advised me that they could not properly act in

respect to the Management Rights Purchase Agreement due to the

actions of the Respondents in;

19.3.12.1. Freezing all accounts of HCL and accounts related to the
Directors of HCL, and

19.3.12.2. Garnishing all accounts related to HCL

19.3.13. On the 22nd February 2012 Hambros and Cahill executed alleged

non-recourse loan agreements between themselves and HCL and

withdrew approximately $4,900,000 from the accounts of HCL and
HCLS between 13th December 2011 and 13rth March 2012.

19.3.14. As a consequence of the advice received from Deloitte between

January 2012 and February 2012 in respect to the legal obligation to

convert from Cash Based Reporting to Accruals Based Reporting, |

instructed Hambros and Cahill to prepare;

19.3.14.1. a supplementary Deed to pay an initial payment to AGFT 4
in the amount of the GST liability in the hands of AGFT 4
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being $4,500,000 which was to be funded by the GST Credit

when it was received by HCL.

19.3.14.2. a Performance Security to be registered over HCL to compel

the compliance of HCL and its Directors with the terms of the

Second Rights Sale Agreement as amended.

19.3.15. | instructed Hambros and Cahill to prepare Rights Sale Agreements

and Performance Securities in respect to the following Rights Sales

all of which were to incorporate the obligation on the purchaser to

pay an initial payment of 10% to the Vendor and the execution of a

Performance Security;

19.3.15.1. Exclusive Supplier of Vehicles and Forklifts to Edwards

Motor Company by the Company, and

19.3.15.2. Exclusive Supplier of Management and Consulting Services

to Daleford Downs Pty Ltd as Trustee of the Kopp Family

Trust by the Company, and

19.3.15.3. Exclusive Supplier of Technology and Point of Sale Systems
to PCS Global Pty Ltd by the Company, and

19.3.15.4. Exclusive Supplier of Franchising Services to CLP Masters

Pty Ltd trading as Growit.net.au by the Company, and

19.3.15.5. Exclusive supplier of Plant and Equipment to ABT 2 by the

Trustee of the Holy Grail Property Trust No 4 and the

Company for the Territories of;

19.3.15.5.1. Vietnam (“The Vietnam Rights Sale”), and

19.3.15.5.2. UK & Ireland (“The UK/Ireland Rights Sale”), and

19.3.15.5.3.  Hungary (“The Hungary Rights Sale”), and

19.3.15.5.4. Nevada (“The Nevada Rights Sale”), and
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19.3.15.5.5. California (“The California Rights Sale”).

19.3.16. Between February 2012 and July 2012 Hambros and Cabhill did not

act as instructed and instead supplied me with the templates of the

Rights Sale Agreements which they offered to review before

execution, and

19.3.16.1.

19.3.16.2.

19.3.16.3.

19.3.16.4.

It was always the intention of the entities related to me that

the related party vendor of rights would receive from the

purchaser of rights an amount of 10% of the Purchase Price

upon receipt of the relevant GST Credit payable by the

Respondent in respect to the activity statement lodged by

each rights purchaser of the rights set out at para 19.3.15,

and

That the obligation to pay those moneys to the related party
vendor being AGFT, AGFT 4, HGPT 4 and/or OVANZ was to
be set out in a supplementary deed or alternatively in the

final exclusive rights purchase deed to be prepared by

Hambros and Cahill, and

That the performance of the Rights Purchasers was to be

secured by a Performance Security to compel performance

of the purchaser under the Rights Purchase Agreement, and

That upon receipt of the payment of 10% initial payment from

the purchasers the moneys received would be applied to

meet the Net GST Liability of the related party vendor to the

Respondents in respect to the Rights Sales.

19.3.17. From the date of receipt of the GST credit by the Purchaser of the

relevant rights from the Respondent the moneys paid by the

Respondent to the account of HCL took on the characteristic of

Trust Moneys, as a conseguence of the obligation to pay AGFT 4

the same amount as AGFT 4 held an obligation to pay GST on the

second Rights Sale to the Respondent.
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From February 2012 it became apparent the Respondent was

rejecting the various rights sales in the hands of the Purchaser.

The Money paid by the Respondent to HCL in respect to the GST
Credit of $4,500,000 was Trust Money belonging to AGFT 4
pursuant to the obligation to pay that amount to the Respondent set
out in the RBA of AGFT 4 (“the Part B Trust Moneys”)

The actions of Hambros and Cahill in failing to pay the Part B Trust

Moneys have caused bias and prejudice against me in all of my

capacities in the minds of the respondents that has driven the

conduct and decisions of the respondents since at least January
2012.

On the 7th November 2012 HCL repudiated the Second Rights Sale

Agreement which repudiation was accepted by me on the 8th

November 2012 following receipt of independent Legal Advice

In Submissions made in VID 515 of 2012 the Respondent
apparently admits that there was no impropriety in respect to the

Rights Sale and took action in any event to revise the relevant

Activity Statement and pursue recoupment of the GST Credit paid to

HCL rather than from AGFT 4 in whose hands the liability existed.

Subsequently in MLG 1631 of 2014 the Honourable Justice

Burchardt made findings in his reasons delivered on the 19th

January 2015 that the Second Rights Sale was a Sham.

Hambros and Cahill misled me as to;

19.3.24.1. Their own conduct, and

19.3.24.2. The actions of the Respondent and his personnel, and

19.3.24.3. Their dealings with Part A Trust Moneys being a sum of

$310,000 paid to accounts under the control of Hambros and
Cabhill between the 11th December 2011 and the 14th
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February 2012 by the Company and Sanctuary in their

capacities as Trustees of AGFT 4, (“the Part A Trust
Moneys”)

19.3.24.4. Their Dealings with the Part B Trust Moneys in the amount of

$4,500,000 paid to the account of HCL as GST credit on the
23rd February 2012 (“the Part B Trust Moneys”)

19.4. The Legal Services Commissioner (“the LSC”)

19.4.1.

19.4.2.

19.4.3.

Following the repudiation of the Second Rights Sale Agreement by

HCL the sole Director of the Company and Sanctuary lodged a
complaint dated 19th November 2012 with the LSC regarding the

dealings with the Part A Trust Moneys and invoices issued on the
7th November 2012 but dated the 26th January and 1st February
2012 (“the First Complaint™).

On the 31st March 2014 the Delegate of the LSC made a Decision

in favour of HCL and against the First Complaint which decision is

the subject for Judicial Review pursuant to Order 56 of the Victorian
Supreme Court Rules given action VICSC-2014-02728.

On the 19th May 2014 | lodged a second complaint with the LSC in

respect to the conduct of Hambros and Cahill in respect to their

dealings with the Part A and Part B Trust Moneys and breaches of
the Professional Conduct and Practice Rules 2005 (Vic) (“the

Second Complaint”)

19.5. ABT 2

19.5.1.

Between July 2010 and today’s date | have been working with
Gerald Asbroek of Wineries by Design in the development and
innovation of OenoViva Business Systems; the Development,
Costing and Delivery of Urban Wineries and a unique/ innovative

point of sale system known as Oenotecas.
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19.5.2. On the 27th September 2011, Sanctuary as Trustee of HGPT 4 sold
the preferred supplier rights for Winery Design and Plant &
Equipment Supply for the territory of Australia & New Zealand
pursuant to a Heads of Agreement executed on that day to a related
entity of Wineries by Design being AES as Trustee of ABT 2. (“the
ANZ Rights Sale”)

19.5.3. Subsequently, on the 4th May 2012 a Vendor Finance Agreement,
Rights Purchase Deed and Performance Security for the territory of
Australia & New Zealand were executed by HGPT 4 and ABT 2

19.5.4. The first sets of OenoTecas were installed at 79-81 Fitzroy Street St
Kilda pursuant to a Plant and Equipment Lease executed between
Holy Grail Hospitality (St Kilda) Pty Ltd and OVPET.

19.5.5.0n the 31st March 2012 OVANZ by way of binding Heads of
Agreement sold to ABT 2 the exclusive supplier rights for the

Territories of;

19.5.5.1. Vietnam (“The Vietham Rights Sale”)

19.5.5.2. UK & Ireland (“The UK/Ireland Rights Sale”)

19.5.5.3. Hungary (“The Hungary Rights Sale”)

19.5.5.4. Nevada (“The Nevada Rights Sale”)

19.5.5.5. California (“The California Rights Sale”)

19.5.6. Subsequently also on the 4th May 2014 OVANZ and ABT 2
executed the Rights Purchase Agreements, Vendor Finance

Agreement and Performance Security in respect to;

19.5.6.1. The Vietnam Rights Sale

19.5.6.2. The UK/Ireland Rights Sale

19.5.6.3. The Hungary Rights Sale
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19.5.6.4. The Nevada Rights Sale

19.5.6.5. The California Rights Sale

19.6. OVPET

19.6.1. OVPET was settled by way of Deed of Settlement dated 30th March

19.6.2. The Company was the Trustee of OVPET at settlement of the Trust

19.6.3.

19.6.4. On the 8th May 2012 the Commissioner delivered to the Company a

19.6.5.

19.6.6.

2012 as a Hybrid Unit Trust for the purposes of placing an order for

300 sets of the Generation 1 sets of Oenotecas being the patented

Point of Sale System relating to OBS.

Deed.

On the 15th March 2013 | was appointed as a Trustee of OVPET.

Notice of Completion of Audit following a 45 minute audit

undertaken by the personnel of the Commissioner on the 4th May
2014 being the date that a Notice of Audit was provided to the

Company.

Between the 30th March 2012 the conduct and actions of the

Commissioner of Taxation have caused loss and damage to the

Company in its prior capacity as Trustee of OVPET by frustrating

the manufacture of 300 sets of OenoTecas that the Company

intended to sell and or lease to Urban Winery Licensees and

Distributor Licensees in the Territory of Australia and New Zealand

and Internationally.

Particulars

19.6.6.1. The conduct and decisions of the Respondents in respect to

OVPET as described at paragraphs 19.16.1 to 19.6.7 were

driven by the bias and prejudice flowing from Operation

Winebar that is/was and are/were conduct and decisions that
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are reviewable under s5 & s6 of the ADJR, the Common Law

and the provisions of s39B of the Judiciary Act

19.6.6.2. Repeats paras 4.5.2t0 4.5.6

19.7. OVPET 2

19.7.1.

19.7.2.

19.7.3.

19.7.4.

19.7.5.

19.7.6.

OVPET 2 was settled by way of Deed of Settlement dated 26th
November 2012 as a Hybrid Unit Trust for the purposes of placing

an order for 50 sets of the Generation 1 sets of Oenotecas following

discussions with the Audit Team.

The purpose of placing an order for the Generation 1 OenoTecas by

OVPET 2 was to facilitate the sale of OenoTecas to the Trustee of

the Fairweather Trust which entity had purchased the Master Sub

Reqional License for the territory of Queensland and also intended

to export OenoTecas overseas to entities related to it in Vietnam,

Korea and Thailand

The Company was the Trustee of OVPET 2 at settlement of the
OVPET 2 Trust Deed.

| have never been a Trustee of OVPET 2.

Between the 30th March 2012 the conduct and actions of the

Commissioner of Taxation have caused loss and damage to the

Company in its prior capacity as Trustee of OVPET 2 by frustrating

the manufacture of 50 sets of OenoTecas that the Company

intended to sell and/or lease to the Fairweather Trust, Urban Winery

Licensees and Distributor Licensees in the Territory of Australia and

New Zealand and Internationally.

On the 7th July 2013 the Deputy Commissioner of Taxation
commenced VICSC-2013-02968 against me;

19.7.6.1. In my agreed capacity as Trustee of AGFT which capacity was

also my capacity at the time of the Contradicting submissions
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made by the Deputy Commissioner of Taxation in DCCIV-
2003-1666 before the Honourable Master Norman.

19.7.6.2. In my alleged capacity as Trustee of OVPET 2 which is the

19.7.7.

subject of a hearing listed before the Honourable Zammit ASJ

in the Supreme Court of Victoria.

On the 21st December 2012 the personnel of the Commissioner

requested information in respect to OVPET 2 and issued a Notice
under section BAAZLGA of the TAA.

19.8. Particulars

19.8.1. The conduct and decisions of the Respondents in respect to OVPET

19.8.2.

2 as described at paragraphs 19.7.1 — 19.7.7 were driven by the

bias and prejudice flowing from Operation Winebar that is/was and

are/were conduct and decisions that are reviewable under s5 & s6

of the ADJR, the Common Law and the provisions of s39B of the
Judiciary Act

Repeats paras 4.5.21t0 4.5.6

19.9. Sanctuary

19.9.1.

19.9.2.

19.9.3.

Between February 2011 and the 14th August 2011 | became

involved in trying to assist Solargen Pty Ltd (“Solargen”) in a

restructure.

Between February 2011 and June 2011 Solargen and the

business of Solargen was controlled by the Denning Family

with the support of external finance from Beatrice Pty Ltd

controlled by Noel McDermott

Solargen could no longer import and pay for Solar Panels

required by it to honour contractual commitments to install
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Solar Panels to its customers without further support from

Private Finance and was insolvent.

On the basis of the establishment of Green Enerqgy

Distributors Australia Pty Ltd and Solargen Australia Pty Ltd

and the transfer of the Solargen Business to Solargen

Australia Pty Ltd Sanctuary borrowed money from Daleford

Downs Pty Ltd in order to import and pay for Solar panels

required by the Solargen Business.

A dispute arose between the parties to the restructure and a

settlement agreement was executed by the parties dated 14th

August 2014.

As a consequence of the settlement agreement solar panels

were returned to the Supplier and Sanctuary was credited with

the amount of the returns.

The Credit of the Solar Panels returned by Sanctuary entitled

Sanctuary to a GST Credit as it had already paid for relevant

GST when the Panels were imported into Australia.

On the 10th September 2012 the Commissioner and his

personnel advised Sanctuary of an audit as a function of

Operation Winebar and retained the relevant GST Credit due

on the return of the Solar Panels to the supplier in

circumstances where there was no notice issued under
section 8ZAAZLGA of the TAA within the Statutory Period.

The Commissioner retained the GST Credit in circumstances

where the findings of the Federal Court in Mutiflex applied for

the sole and improper purpose of rendering Sanctuary

impecunious.
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19.9.10.0n the 26th April 2013 the Commissioner delivered a

completion of Audit that the Commissioner knew could not be

correct and issued a penalty for the sole and improper

purpose of creating a debt in the hands of Sanctuary so that

the Commissioner could pursue a strategy of placing

Sanctuary into liquidation.

19.10.Particulars

19.10.1. The conduct and decisions of the Respondents in respect to OVPET

2 as described at paragraphs 19.9.1 — 19.9.10 were driven by the

bias and prejudice flowing from Operation Winebar that is/was and

are/were conduct and decisions that are reviewable under s5 & s6

of the ADJR, the Common Law and the provisions of s39B of the
Judiciary Act

19.10.2. Repeats paras 4.5.2 t0 4.5.6

19.11.The pattern of conduct and decisions of the Commissioner and his

Personnel were repeated in respect to the administration of the

Tax affairs by the Commissioner and his personnel in respect to;

19.11.1. OVANZ

19.11.2. AGFT

19.11.3. AGFT 2

19.11.4. The Springwood Park Unit Trust

19.11.5. The Sunburst Property Trust

19.11.6. The Andrew Garrett Family Superannuation Fund

19.11.7. AGFT 3

19.11.8. AGFT 4
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19.11.9. The Taxation Affairs of entities that | have been appointed

as Managing Controller to as described at paragraph 1

19.11.10. My own taxation affairs

19.12. Particulars

19.12.1. The conduct and decisions of the Respondents as described at

paragraphs 19.11 were driven by the bias and prejudice flowing

from Operation Winebar that is/was and are/were conduct and

decisions that are reviewable under s5 & s6 of the ADJR, the

Common Law and the provisions of s39B of the Judiciary Act

19.12.2. Repeats paras 4.5.2 t0 4.5.6

19.13.Applications for Compensation

19.13.1.0n the 20th October 2012 in all of my then capacities | made

my first application for Compensation.

19.13.2.Subseqguently the 14th Respondent wrote to me and

confirmed receipt of my application for compensation and

advised that she would be assessing my application.

19.13.3.0n the 1st August 2013 the 14th Respondent advised me that

my application for compensation was rejected on behalf of the

respondent.

19.13.4.Subsequently following the provision of FOI on the 11th and

14th July 2014 | made a third application for compensation on
the 7th Auqust 2014 to the 14th Respondent which was copied

to the Commonwealth Ombudsman.
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19.13.5.In the 22nd Auqust 2014 the 14th Respondent wrote to me

and apologised for the delay in responding to me in respect to

my third application for compensation.

19.13.6.Subsequently, on the 27th August 2014 | wrote to the 14th

Respondent in respect to my Third Application for

compensation annexing a copy of Volume 5 of the Book of
Exhibits of my sixth affidavit filed in VICSC-2013-02968 dated

14th July 2014 and asking for a response in respect to my

application for compensation.

19.13.7.1 have not heard from the 14th Respondent in respect to my

Third Application for compensation.

19.14. Particulars

19.14.1. The conduct and decisions of the 14th Respondent as described at

paragraphs 19.13.1 — 19.3.7 was driven by the bias and prejudice

flowing from Operation Winebar that is/was and are/were conduct

and decisions that are reviewable under s5 & s6 of the ADJR, the

Common Law and the provisions of s39B of the Judiciary Act

19.14.2. Repeats paras 4.5.2 t0 4.5.6

19.14.3. The failure to make a compensation decision on my third application

for compensation is a breach of the Legal Services Directions and

the provisions of the CDDA Scheme

Date: 26th January 2015

Signed by Andrew Morton Garrett
The Applicant
This pleading was prepared by The Applicant.
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filing follow and important additional information about these are set out below.
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File Number: V1D600/2014

File Title: Andrew Morton Garrett v The Commissioner of Taxation & Ors
Registry: VICTORIA REGISTRY - FEDERAL COURT OF AUSTRALIA
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Dated: 16/02/2015 9:35:36 AM AEDT Registrar
Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.
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Federal Court of Australia No.

District Registry: Victoria

Division: Common Law

ANDREW MORTON GARRETT
Applicant

THE COMMISSIONER OF TAXATION and ORS

The Respondent
OUTLINE OF SUBMISSIONS OF ANDREW GARRETT
For Hearing 18th February 2015
1. Summary

1.1. The Purpose of this hearing is to hear the Interlocutory Application of the Applicant dated 10th
February 2015 (“the Application”) which seeks (amongst other things) to adduce fresh
evidence that was not previously available for the hearing dated 4th February 2015 and

Summary Judgment in respect to order 8 of the Final Orders sought of the Originating Process.

1.2. T have previously made applications for Compensation to the Respondent under the provisions of

the CDRA scheme and the Legal Services Directions 2005,

1.3. Order 5 of the Application seeks such other orders as this Honourable Court deems fit which I

now advise includes this Application for an order

1.3.1.to pursue alternative dispute resolution under the provisions of s53A of the Federal Court of

Australia Act 1976 (Cth) (“the FCA”) and r28.1 of the Federal Court Rules, and

1.3.2.That the Respondents comply with s7 of the Civil Disputes Resolution Act 2011 (Cth) (“the
CDRA”)

2. Materials relied upon for these submissions

2.1. My Affidavit dated 22nd October 2014 (“My Fourth Affidavit”) of 198 pages; also filed in VICSC-
2014-02968, and

1|Page
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2.2. My Affidavit dated 6th October 2014 (“My Fifth Affidavit”) of 527 pages; also filed in VICSC-
2014-02968, and

2.3. My Affidavit dated 25th November 2014 (“My Sixth Affidavit”) filed in this proceeding, and

2.4. My Affidavit dated 27th January 2015 (“My Seventh Affidavit”) filed in this proceeding, and

2.5. Affidavit of the Applicant dated 9th February 2015 plus exhibits (“my Eighth Affidavit”)

3. s53A of the Federal Court of Australia Act 1976 (Cth)

3.1. Pursuant to s53A(1) of the FCA this Honourable Court may make an order referring a part or the

whole of a proceeding to mediation subject to the Rules of the Court (“the Rules”).
3.2. r28.1 of the Rules set out;
“Parties must, and the Court will, consider options for alternative dispute resolution, including
mediation, as early as is reasonably practicable. If appropriate, the Court will help implement
those options.”

2.3 r28.1 of the Rules set out

28.02 Orders that may be sought
(1) A party may apply to the Court for an order that:

(a) the proceeding or part of the proceeding be referred to an arbitrator,

mediator, or some suitable person for resolution by an ADR process; and

(b) the proceeding be adjourned or stayed; and

(c) the arbitrator, mediator, or person appointed to conduct an ADR process

report to the Court on progress in the arbitration, mediation or ADR process.

2.4 By these submissions and orally in court on the 18th February 2015 I make this application that
the Court makes an order under r28.1 and r28.02 of the Rules that;

2.4.1 Inaccordance with r28.02 (1)(a) all aspects of this proceeding are referred to an
arbitrator, mediator, or some suitable person for resolution except the summary judgment
sought under Order 8 of the Originating Process as set out in the interlocutory application

dated 10th February 2015, and

2.4.2 Inaccordance with r28.02 (1)(b) the proceeding is adjourned or stayed
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4. Civil Disputes Resolution Act 2011 (Cth) and Alternative Dispute Resolution (“ADR”) steps

taken by the Applicant

4.1. On the 4th February 2015 this Honourable court heard an application in this proceeding brought
by the Respondents for orders unders37A0 of the FCA in circumstances where the Respondents

have not complied with s7 of the CDRA, and

4.2. The Applicant has sought an extension of time for compliance with s6(1) of the CDRA to file the

Applicant’s Genuine Steps Statement! which has been filed and served on the Respondents, and

4.3. On the 21st October 2012, I made application for compensation? to the Respondent in which
regard the Fourteenth Respondent made a Decision dated 1st August 2013 3 which is one of the

subjects of this proceeding, and

4.4. A second application for compensation was made by me on the 11th June 2014 again by email

and also decided by the Fourteenth Respondent on the 16th June 2014 4

4.5. Also on the 16th June 2014 I applied again for Test Case Funding to the Respondent in respect to
a matter in the Public Interest for determination of the Treatment of Bills of Exchange by the

Commissioner of Taxation®

4.6. 1 have a number of applications for Test Case funding from the Respondent and his Personnel
over an extended period of time in order to avoid appearing before any court as an

unrepresented party without success.

4.7. Similarly since 6th December 2006 I have been seeking the Respondent to consent to orders to
set aside the Default Judgment made in DCCIV-2003-1666 which attempts are referred to in my
communique dated 23rd June 2014 to the Third and Fourteenth Respondents ¢

4.8. Relevantly that communique is evidence in support of my allegations of trespass on my Bankrupt
Estate by Peter Ivan Macks (“Macks”) which is the subject of VID 304 of 2014; Garrett v Macks
and annexes possible calculations of consequential loss and some details of judgement against

Macks as evidence of the Misconduct that the Respondents have actively propagated.”

4.9. 1 have at all relevant times endeavoured to be transparent with respect to my allegations in

respect to consequential loss flowing from the actions of Macks, the Respondent and his peronnel

1 Paragraph 10 of page 18 of my outline of submissions dated 4th February 2015 filed in this proceeding
2 Exhibit AMG 10 of my Seventh affidavit at pages 439 - 440

3 Exhibit AMG 8 of my Seventh affidavit at pages 175 - 203

4 Paragraph 7 of Page 581 of my Seventh Affidavit

5 Pages 574 - 576 of my Seventh Affidavit

6 Pages 583 - 585 of my Seventh Affidavit

7 Pages 586 - 592 of my Seventh Affidavit
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with the Respondent and his personnel as set out in the chain of correspondence within my

Second Affidavit 8

4.10. On the 27th June 2014 I set out my dissatisfaction to the Respondent and his personnel with the
alleged failures of the Fourteenth Respondent in respect to the First and Second Applications for

Compensation. ?

4.11. Following the provision of the FOI related to the Four Year Rule!® [ made a further Third

Application for Compensation dated 7th August 2014 11

4.12. I received correspondence from the Fourteenth Respondent apologising for the delay in

communication relating to my Third Application for Compensation 12

4.13. Despite all of efforts to try and resolve this dispute without proceeding to court this action has
been forced upon me as a consequence of the Respondent, his Legal Representatives and his

personnel

4.14. As recently as the 22nd January 2015 I wrote to the solicitor for the Respondent inviting the
Respondents to make an offer to resolve this dispute without further expense and consumption

of court resources. (“Annexure 1”)

4.15. Following the swearing of my Second Affidavit I received an email on the 27th January 2015 |
from the solicitor for respondents advising that the Respondent did not wish to make an offer to

settle this dispute. (“Annexure 2")

4.16. At all relevant times over a period of 11 years | have taken what I believed to be the appropriate
steps to finalise this dispute in order to avoid litigation, which efforts have fallen on the Deaf Ears

of the Respondents.

5. Application by the Respondents for Summary Dismissal of the Originating application in this
proceeding

5.1. Instead of resolving the Dispute by Alternate Dispute Resolution Paths as a consequence of my
repeated invitations the Respondents sought leave to amend the application made on the 11th
December 2014 under s37A0 of the FCA which was granted on the 4th February 2015 to, in

effect, seek orders to summarily dismiss this proceeding.

8 Pages 562 - 573 of my Seventh Affidavit

9 Pages 577 - 580 of my Seventh Affidavit

10 Pages 466 - 515 of my Seventh Affidavit being exhibit AMG 6 of my affidavit dated 6th February 2015 filed in each
of VID 730, VID 731 and VID 732 of 2014 in support of my applications for a stay. adjournment of those proceedings.
11 Exhibit AMG 9 of my Seventh affidavit at pages 204 - 210

12
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5.2. That application was granted in circumstances where I had already made submissions on the

merits of my application in two parts which I respectfully submit reveal an arguable case.

5.3. Isubmit that the Authorities in respect to “Applications for Summary Judgment” in respect to
Dismissal are clear; that the Court should only exercise its discretion in circumstances where the
case subject of the application is hopeless and there is no discernible arguable case. That

discretion should be exercised with caution.

5.4. On the basis of my submissions in Two Parts made on the 4th February 2015 I invite the Court to
conclude that there is “an arguable case to be tried” and that the Originating Application is far
from “Hopeless” which in turn has resulted in the application for Summary Judgment in respect to

Order 8 of the Originating Application.

5.5. Equally, the Authorities guides the exercise of discretion by this Honourable Court as to
Summary Judgment in favour of the Applicant, in support of the Application seeking summary
judgment for Order 8 of the originating process and may be exercised in circumstances where

the Defence of the Respondents is hopeless.

5.6. Isubmit to this Honourable Court a summary of the relevant Authorities from Halsbury’s Law of

Australia (“Annexure 3”)

5.7. The First Part of my submissions for the Hearing of the 4th September 2015 in this proceeding
refers to the Authority of this Court in the exercise of its Bankruptcy Jurisdiction to go behind the
Default Judgment to assess the Bona Fide nature of the Debt as expressed by the High Court in
Wren v Mahony.

6. Submissions on Probono Referral

6.1. s23 & s28 of the FCA along with r1.32 of the Rules allows for this Honourable Court to exercise

its discretion in the interests of Justice.

1.32 Court may make any order it considers appropriate in the interests of
justice

The Court may make any order that the Court considers appropriate in the interests of
justice.

Note See sections 23 and 28 of the Act.

6.2. 14.12 of the Rules

4.12 Referral for legal assistance
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(1)The Court may refer a party to a lawyer for legal assistance by issuing a referral
certificate, in accordance with Form 9.

(2)When making a referral under subrule (1), the Court may take the following
matters into account:

@ the means of the party;

(b) the capacity of the party to otherwise obtain legal assistance;
(c) the nature and complexity of the proceeding;

(d) any other matters the Court considers appropriate.

(3) The referral certificate may state the kind of legal assistance for which the party
has been referred.

6.3. There are a number of purposes for these submissions which include my submissions in support
of the exercise of the Court’s discretion in favour of a referral to the Probono Scheme under

r4.12(1).

6.4. In order to be comfortable that the Court should exercise discretion in favour of the Referral

sought this Honourable Court should consider the aspects of this proceeding as set outin r41.12

(2)

6.4.1.Regarding r4.12(2)(a); In respect to my means I provide evidence of my limited means by
way of a copy of a current Commonwealth Health Care card issued in my favour (“annexure

4")

6.4.2.Regarding r4.12(2)(b); other avenues of Legal Assistance

6.4.2.1. I have made application to Victorian Legal Aid and been advised that as this matter is

in the Civil Jurisdiction I am not eligible for Legal Aid.

6.4.2.2. 1 have made application for Test Case funding to the Commonwealth Attorney General

without success

6.4.2.3. I have made multiple applications for Test Case Funding to the Respondent without

success

6.4.3.Regarding r4.12(2)(b); The Nature and complexity of the proceedings
6.4.3.1. have been referred to in my submissions in Two Parts dated 4th February 2015, and

6.4.3.2. set out in evidence adduced thus far in Eight Affidavits,

6.4.3.3. the statement of claim filed with the originating process and
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6.4.3.4. the proposed amended statement of claim and my submissions to the Parliamentary

inquiry n Taxation Disputes 13

6.4.4.Regarding r4.12(2)(b); Other Matters that the Court Deems appropriate including;

6.4.4.1. The expanded s37A0 pursuant to leave granted on the 4th February 2015, and

6.4.4.2. The duplication of the s37A0 application made in VID 739 of 2014 made in
circumstances where the orders sought may only be made once and may be

considered as an abuse of process for an improper purpose, and

6.4.4.3. The relevant strengths of the Parties in circumstances where the resources of the
Commonwealth are limitless as evidence by the team brought to bear thus far

representing the Respondents, !+

6.4.4.4. Details adduced regarding “Operation Winebar” and

6.4.4.4.1. the correspondence with the Respondents and the Solicitor for the Respondents
over an extended period!s

6.4.4.4.2. the FOI releases provided and evidence of the Respondents seeking orders to
restrict my rights under the FOI Act.16

6.4.4.4.3. Issues relating to the ATO Culturel?

6.4.4.4.4. Failure to pursue Alternate Dispute Resolution

6.5. R4.12(3) sets out that the Court may make the referral for “a kind of Legal Assistance” which in
this circumstance I seek referral for the purposes of Alternate Dispute Resolution through
mediation and an order under s53A of the FCA and r28.02 of the Rules in the hope of settling the
proceedings and saving of Court Resources, expense to the Public Purse and expenses to the

Respondents.

6.5.1.1 appeared before the Honourable Justice Beach on the 11th February 2015 in VID 730, VID
731 and VID 732 of 2015 being and Interlocutory hearing for a stay of each of the
proceedings pending a decision of this learned court in respect to my application for

summary judgment in respect to Order 8 of the final orders sought in this proceeding,

13 Exhibit AMG 1 of my Seventh Affidavit at pages 6-81 and Exhibit AMG 2 of my Seventh Affidavit at pages 82-115
14 Exhibit AMG 1 of my Fifth Affidavit at pages 524-527 evidencing at least 60 ATO personnel involved in my Tax
Affairs and that of entities related to me

15 Exhibit AMG 1 of my Fifth Affidavit at pages and the Affidavit of Vincent Tavolaro dated 11th December 2014

16 Exhibit AMG 1 of my Sixth Affidavit at pages 4-1364

17 Exhibits AMG 2-AMG 6 pf my Sixth Affidavit at pages 1365-1462; Exhibit AMG 5 of my Seventh Affidavit at pages
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6.5.2.The hearing on that day was also to make directions in respect to the application for leave.

6.5.3.His Honour made comment that the finalisation of that order “could take years” and it would
not be in the interests of finalisation of the proceedings to await the Judgment of this

Honourable Court in respect to that order.

6.5.4.His Honour’s commentary resonated with me, [ have no desire to be in this court for years
and have already set out my application for Alternate Dispute Resolution above at

paragraphs 3 & 4.

7. Expanded s37A0 application made by the Respondents

7.1. Amongst the amendments to the application dated 11th December 2014 sought by the
Respondents on the 4th February 2015 was an application to expand the effect of the application
to protect all persons and, in effect, an application for summary dismissal which [ submit was
made on that day for an ulterior purpose and was a “surprise attack” that was properly
considered by the Respondents as being the best way to catch me unprepared as a hall mark of

experienced and professional Litigants.

7.2. 1 submit and invite this learned Court to agree that the Respondent and his solicitor, in
compliance with the relevant “Model Litigant Obligations” (“MLOs”), should have sought to apply
the principles of procedural fairness and made a further application to amend the application
dated 11th December 2015 in this proceeding which could have been made at any time by the
respondents in the preceding 55 days.

7.3. Indeed I believe I recall that the Respondents advised this learned Court orally that a further
application had been made in VID 739 of 2015 unders37A0 of the FCA for orders in the identical

form?1s,

7.4. The Orders sought in the two applications filed in VID 600 of 2014 and VID 739 of 2014 can only
be made once consequently I respectfully submit that the application made in VID 739 of 2014 on
the 7th January 2014 was made for an ulterior purpose and was an abuse of process designed to
frustrate the orderly hearing of VID 739 of 2014 that was previously set down for hearing on the
6th February 2015 before the Honourable Davies J.

7.5. As a consequence of that application by the Respondents the Hearing date was moved forward to

the 30th January 2015 and was heard by the Honourable Davies ].

18 Exhibit AMG 7 of My Eighth Affidavit
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7.6. The Honourable Justice declined to make the orders sought by the Respondents in VID 739 of
2015 and Dismissed the Application of the Respondents on the basis of my oral submissions that
the application made in VID 739 of 2014 dated 7th January 2015 was an abuse of Process and

was brought for an improper collateral purpose.

7.7. Her Honour made orders that I file and serve relevant affidavit materials in that proceeding by

the 6th March 2015 (“Annexure 4”) for a directions hearing on the 15th March 2015.

7.8. 1 submit that the s37A0 application made on the 11th December 2014 in VID 600 of 2014 is an
application made for an improper Ulterior Purpose and is an Abuse of Process as was the

application made on the 7th January 2015 in VID 739 of 2015.

7.9. 1 confirm that during the hearing of the 30th January 2015 in VID 739 of 2015 I sought Liberty to
apply in respect to a foreshadowed application for Summary Judgment to strike out the s37A0
application brought by the Respondents and the 39 B orders sought by me in that proceeding
which relates to decisions of the Respondent and his personnel made on the 26th November

2014 being a date after the acceptance of filing of these proceedings.

7.10. The Honourable Davies ] advised that there was no restraint on making the relevant application

and consequently orders for Liberty to Apply were not needed.

No Appeal of VID 187 0f 2014 VID 197 0f 2014, VID 198 0of 2014 and HCA M42 of 2014

7.11. The Respondents have relied heavily in their submissions on the 4th February 2015 in support of
the 37A0 order on the reasons of the Honourable Davies ] given on the 5th June 2014 in VID 187
0f 2014 and VID 198 of 2014. Her Honour summarily dismissed Application VID 197 of 2014, |
did NOT Appeal those reasons.

7.12. Upon proper consideration of Her Honours Reasons in all of the proceedings I did NOT apply for

Review of Her Honour’s Orders as I felt the Judgments and Reasons were sound.

7.13. I invite this Honourable Court to Conclude that as a Party [ made a conscious decision to NOT
Appeal those reasons which behaviour is NOT consistent with the threshold test under s37A0 of
the FCA that I have persistently commenced proceedings to harass or annoy without reasonable

prospects of success.

7.14. In order to meet the 37A0 Threshold Test [ would have had to file Notices of Appeal or
applications for Leave to Appeal in those 3 proceedings in circumstances where [ had NO

reasonable Prospects of Success.

7.15. No Appeals and no steps were taken to Appeal in any of VID 187, VID 197 and VID 198 of 2014.
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7.16. Relevantly HCA M42 of 2014 relates to issues arising from the conduct of my former lawyers
Hambros and Cahill as an Incorporated Legal Practice and that company’s Directors Peter

Hambros and Francis Cahill.

7.17. 1 sought to bring issues relating to the administration of justice in respect to unrepresented
parties to the attention of the High Court of Australia as I perceived them and the need for an
interpretation of a matter arising out of the Constitution that “the Right of Access to Justice”
inferred by Common Law under the Constitution ought be properly interpreted as “the Right of

Represented Access to Justice”

7.18. The Honourable Justice Crennan dismissed leave to file and serve those proceedings
consequently no proceeding was ever commenced in the High Court of Australia that required

the attention of the Respondents.

7.19.1 did NOT Appeal the Reasons of the Honourable Justice Crennan consequently I submit it cannot
be concluded by this Honourable Court that [ have persistently pursued the High Court
Application for Leave with the intention to Harass or Annoy the Respondents in this proceeding

OR any other person.

7.20. Relevantly [ have already referred to the findings made in my favour in (2015) FCCA 54 in Part 1
of my submissions for the hearing dated 4th February 20159 in which the Honourable

Burchardt ] came to the conclusions that [ agreed with that;

53. “The conduct of Mr Cahill and Mr Hambros, as indicated by these papers, would
certainly give rise to concerns. The GST input credit is certainly consistent with an
elaborate sham. The payment of the $2 million by way of loans would bear careful

investigation.”

7.21.1disagreed with His Honours Orders but only part of His Honours reasons consequently I have
lodged a Notice of Appeal 2%in this Honourable Court given VID 49 of 2014; Garrett v Cahill As a
have developed the view that His Honours findings did not go far enough against Hambros and

Cahill

7.22. On the 8th September 2014 [ lodged for filing a further application for Mandamus 2lin respect to
the Chief executive of Austrade seeking that the relevant Grant Determination be made a copy of

which application and evidence of lodgement was provided to the proposed respondent under

19 Exhibit AMG 5 of my Eighth Affidavit at pages 607 - 724
20 Exhibit AMG 6 of my Eighth Affidavit at pages 625 - 647
21 Exhibit AMG 1 of my Eighth Affidavit at pages 5 - 16
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cover of an email from me offering to withdraw the application on the basis that the CEO of

Austrade made the Grant Determination.

7.23. On the 12th September 2014 Paul Wan for Austrade advised that a Grant Determination would

be made on the 16th September 2014 on which basis [ withdrew the application by my own
hand.

7.24. Subsequent to the making of the Grant Determination by the CEO of Austrade VID 584 and VID
585 were commenced by me that relevantly, rely upon a rationale published within the reasons
of Davies ] dated 5th June 2014 in VID 187 of 2014 and that I relied upon in my submissions in
VID 584 and VID 585 of 2014; Andrew Garrett v Austrade to the Honourable Jessup | as follows;

7.25. As a consequence of my submissions dated the 27th November 2014,the Honourable Jessup ]
published his reasons on the 5th February 2015 finding in my favour and VID 584 of 2014 and in
favour of the Respondent in VID 585 of 2014 in respect to the Notices of Competency?2

7.26. Following the publishing of those Reasons I wrote to the Solicitor for the Respondents and

advised [ would not be appealing the Reasons of His Honour in VID 585 as follows;

22 Exhibit AMG 2 of my Eighth Affidavit at pages 17 - 31
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7.27.1have not received a response from the Solicitor for the Respondents at this Juncture.

No Appeal in VID 585 of 2014

7.28. Following the failure of the solicitor of the respondent to reply I have now filed an Interlocutory
Application for Summary Judgment and the adding of the Statement of Claim in VID 285 of 2014
to the statement of claim in VID 584 of 2014 in order to avoid consuming the Court’s time with an
essentially unnecessary application for leave to appeal the reasons of Jessup ] made in VID 585 of
2014.

7.29. 1 invite the Court to conclude that the aforementioned conduct is not the conduct of a person who
seeks to unreasonably harass and annoy persons without prospects of success and consequently

the expanded orders under s37A0 are not orders that should be made.

8. Submissions in Support of Summary Judgment of Order 8 of the Originating process.

8.1. I have already set out in my statement of claim and my submissions in two parts for the hearing

dated 4th February 2015 aspects of the issues related to this application for Summary Judgment.
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8.2. There is some duplication of evidence in the various affidavits filed by me as a consequence of
annexures to communications between the Respondents, the Respondents Solicitor and I

consequently I seek to only rely on limited affidavit materials for the purposes of this application.

8.3. Summaries of the details of my claim in support of the application for summary judgment have
been put to the Respondents and the solicitor for the Respondents over an extended period and
have been summarised in my email to the Third and Fourteenth Respondents dated 24th June

2014.

8.4. That email dated 24th June 2014 was sent prior to the provision of the FOI materials that are
summarised in my affidavits sworn in support of the application for Stay/Adjournment dated the

6th February 2015 which are all identical.

8.5. The Affidavit sworn in VID 731 of 2014; Andrew Garrett v Make Wine & Ors is a subject of the
application for leave to adduce further materials because I submit it narrows the evidence

provided by FOI in a very clear way in respect to this application for Summary Judgment. 23

8.6. The issues were also summarised in an email to the Solicitor for the Respondents dated 16th July

20142+

8.7. T'had previously written to the Third Respondent in respect to what I alleged was Morally
reprehensible behaviour of the Respondents which was referred to in a letter in reply from the

Fourteenth Respondent dated 13th September 201325

The FOI release regarding the Four Year Rule

8.8. Atall relevant times the Respondent and his Personnel have asserted that the entering into the
RBA of the GST Corrections flowing from amending activity statements was an error as a
consequence of the application of the Four year Rule as set out in the letter from the Fourteenth
Respondent referred to at paragraph 8.7 and also in a letter dated 22nd November 2013 from the

Seventh Respondent to the Applicant?6

8.9. The Respondent received advice from the Legal Services Brach 27 on a date that I cannot identify
from the face of the FOI release that the Respondents all knew was NOT correct that the
Taxpayer could not legally apply for the relevant corrections?8 in circumstances where the

findings of this learned court in KAP Motors Applied??

23 Exhibit AMG 4 of my Eighth Affidavit at pages 39 -606

24 Exhibit AMG 1 of my Fifth Affidavit at Pages 435 - 438

25 Exhibit AMG 1 of my Fifth Affidavit at Pages 108 - 109

26 Exhibit AMG 10 of my Seventh Affidavit at page 242

27 Page 467-468 of my eighth affidavit/ also page 158-159 of my fourth Affidavit

28 Page 467 of my eighth affidavit/ also page 158 of my fourth Affidavit Para 1 of the Decisions and Reasons
29 Page 469 -470 of my eighth affidavit/ also page 160-161 of my fourth Affidavit
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8.10. In fact I respectfully submit that the issues involved in this application are not complex on the 20th

July 2014 I wrote again to the Solicitor for the Respondents, the Third, the Seventh, the Eighth
and the Fourteenth Respondents and the Commonwealth Ombudsman addressing the relevant
issues that the Commissioner in fact knew that he could not reverse the GST corrections Legally

due to the Four Year Rule30

8.11. The Respondent made submissions in an application to set aside the Default Judgment that was
heard before the Honourable Master Norman of the District Court of South Australia that the
Court could not be certain that I was a properly appointed Trustee of the Andrew Garrett Family
Trust (“AGFT”) and therefor lacked the proper standing to bring the Application to set aside the

Default Judgment consequently that Honourable Court found that the application was a Nullity.

8.12. And yet, in this proceeding, the Respondent have admitted at paragraph 3 of the Defence filed in
this Honourable Court in reply to the Statement of Claim dated 29th September 2014 that I was a
Trustee of the AGFT at the relevant time.

3.  Save that the Respondents admit that the Applicant was the trustee of the Andrew
Garrett Family Trust (the AGFT) at settlement of that trust and at various other times
until 8 June 2013, the Respondents do not admit paragraph 1.3 and say further that
AGFT was settled by deed on 31 May 1993 and not 31 May 1991.

8.13. The Admission is the reverse of the submissions made to the learned Master Norman that I invite
this learned court to agree were made in effort to mislead that Honourable Court, The
Respondents have always been aware that I was reappointed as a Trustee of the AGFT on the
19th January 2006 and that [ resigned as Trustee of that Trust on the 30th September 2009 on
conclusions of the submissions in DCCIV-2003-1666 on the 12th September 2009.

8.14. For the whole of the relevant period I confirmed my standing as a Trustee of AGFT which Trust
was settled under the law of South Australia and the Trustee Act 1936 (SA) which sets out at
s14(1)(2) as follows

Power of appointing new trustees

14. (1) Where a trustee, either original or substituted, and whether appointed by a
court or otherwise, is dead or remains out of the State for more than twelve months, or
desires to be discharged from all or any of the trusts or powers reposed in or conferred
on him, or refuses or is unfit to act therein, or is incapable of acting therein, then the
person or persons nominated for the purpose of appointing new trustees by the

instrument (if any) creating the trust, or if there is no such person, or no such person

30 Page 467 of my Eighth Affidavit/ also pages 158 of my Fourth Affidavit Para 2 of the Decisions and Reasons
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able and willing to act, then the surviving or continuing trustees or trustee for the time
being, or the representatives of the last surviving or continuing trustee, may, by
writing, appoint a person or persons to be a trustee or trustees in the place of the
trustee dead, remaining out of the State, desiring to be discharged, refusing or being

unfit or being incapable, as aforesaid.

(1a) The person, or any of the persons, by whom or with whose consent the
appointment of a new or additional trustee is required to be made, may appoint
himself or, as the case may be, consent to the appointment of himself as a new or

additional trustee.

8.15. As the sole Trustee of the Trust the property of the AGFT vested solely in me at that time

consequently [ was empowered to bring the application

8.16. Mr Goggins for the Respondent sets out in an email to Ms James dated 3rd April 2009 that the

Master seemed to be having trouble with the issues surrounding the issue of NOT a Taxable

Supply 31
The ATO collusion with Macks

8.17. A further FOI release dated 25th August 2014 was provided to me in respect to the
correspondence between Macks and the personnel of the Respondent between the 25th August

2004 and June 200532

8.18. Relevantly the personnel of the Respondent were provided a copy of my Statement as to affairs
by Macks annexed to a letter dated 16th November 2004 from Macks to the attention of Mr John

Grooms33

8.19. At all relevant times between that date and today’s date the Commissioner has been aware that I
had declared that I had no debts at all as at the date of the making of the sequestration order and

that the Judgment Debt was obtained in respect to a Debt that did not in fact exist.

8.20. Between the 27th October 2004 and the 25th November 2004 the personnel of the Respondent
colluded with Macks to make submissions in a hearing for review of the sequestration order
before Federal Magistrate Lindsay to artificially inflate the claim of Macks as to fees charged by

him and Lipman Karas in the two months since his appointment of $195,000.34

8.21. The hearing of the review of the sequestration order occurred on the 7th December 2004 in ADG
90 of 2014

31 Page 471 of my Eighth Affidavit/ also pages 1 of my Fourth Affidavit
32 Pages 401 - 465 of my Eighth Affidavit

33 Pages 433 - 457 of my Eighth Affidavit

34 Page 460 of my Eighth Affidavit
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8.22. His Honour Magistrate Lindsay observed in his reasons published on the 24th January 2004 35

30 “In relation to the issue of prejudice to the respondent, Mr Groom in the same affidavit
annexes a report he received from the trustee of Mr Garrett’s estate on 26 November
2004. This was sent in response to a request for same by Mr Groom on 24 November

2004. The response indicates the nature of the work undertaken by the trustee and

persons delegated by him to assist in the period to 19 November 2004 and suggests

that to that time the trustee has carried out work to the sum of $95,000 and that

solicitors engaged by him have carried out unbilled work in progress in the amount of

approximately $100,000. These costs, relating as they do to a period of less than 2

calendar months seem at first blush to be excessive, but it is inappropriate for me to

express any view about that.”

8.23.1did not seek to apply to review the decision of Magistrate Lindsay until the 25th September
2007.

8.24. The issues related to Not a Taxable Supply and the correction of to the Running Balance Account
has only ever been ventilated before the Honourable Master Norman following the
commencement of the application to set aside the Default Judgment on the 6th December 2006

by me.

8.25. I have already set out my submissions on the hearing of the 4th February 2015 in respect to the

obligations of the Trustees in Bankruptcy of going behind the Default Judgment.

Circumstances of Correction to the Running Balance Account of AGFT and subsequent
communications

8.26. 1 have compiled Volume 5 of my Fifth affidavit dated 14th July 2014 filed in VID 304 of 2014 to
comprehensively set out the circumstances in which amending activity statements were first

issued by the Commissioner36

8.27. Between the 18th and 26th January I entered into correspondence with Michael Jones for the
Respondent in respect to ATO Complaint Case # 5898600 that had been made the previous

year37?

8.28. Subsequently Mr Jones wrote to me on the 19th February 2008 setting out that the rights to
dispute the liability of the AGFT vested in the Trustee in Bankruptcy which in fact could not be

correct.38

35 GARRETT v D.C.T. [2005] FMCA 19
36 Exhibit AMG 10 of my Seventh Affidavit at pages 211 to 643
37 Exhibit AMG 10 of my Seventh Affidavit at pages 391 - 392
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8.29. I submit that Mr Jones was incorrect and that the only persons authorised to act on behalf of the
AGFT was the Public Officer or the Trustee of AGFT which in this case was the Applicant who was
both Public Officer and Trustee of AGFT.

8.30. I treated that email as a Taxation Assessment39, in error, and applied to the Administrative
Appeals Tribunal in Perth who correctly made findings that the AAT did not have jurisdiction in
AAT proceeding 2008/2197 that was referred to in my correspondence dated 28th August 2008

40

8.31. As a consequence of that Appearance [ was better informed as to the appropriate steps to take
next and advised the commissioner by way of fax *lagain restating my advice of December 2007

which was the subject of Complaint Case # 5898600

8.32. As a Direct result of that Fax I finally received an acknowledgement of my notification of
entitlement on the 1st September 2008 advising of the steps [ needed to take to obtain the

refund42

8.33. I confirmed by way of letter on the 24th September 2008 that I had taken the appropriate steps
as set out in that letter dated 1st September 2008 and lodged the amending activity statements.*3

8.34. Exhibit AMG 10 of my Seventh Affidavit also sets out the further correspondence with the

personnel of the Commissioner#* dated;

8.34.1. 17th October 2008, and

8.34.2. 21st October 2008, and

8.34.3. 29th October 2008 being my first attempt to seek the Respondent to consent to orders to
set aside the Default Judgment, and

8.34.4. 8th September 2011, and
8.34.5. 22nd October 2011 in respect to recognition of my valid appointment as Trustee of AGFT

annexing copy of Confirmations of revised activity statements and the resultant amended

RBA showing a positive balance for AGFT.

38 Exhibit AMG 10 of my Seventh Affidavit at page 393

39 Exhibit AMG 10 of my Seventh Affidavit at pages 394 - 396
40 Exhibit AMG 10 of my Seventh Affidavit at pages 397 - 398
41 Exhibit AMG 10 of my Seventh Affidavit at pages 400 - 401
42 Exhibit AMG 10 of my Seventh Affidavit at pages 402 - 404
43 Exhibit AMG 10 of my Seventh Affidavit at pages 405 - 407
44 Exhibit AMG 10 of my Seventh Affidavit at pages 408 - 435
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8.34.6. 28th September 2012

8.35. Following the findings of this learned Court in KAP Motors the Respondent and his personnel
sought the passing of the Tax Laws Amendment (2008 Measures No 3) Act 5which relevantly;

8.35.1. Was Enacted on the 1st July 2008
8.35.2. Came into effect by Royal Assent on the 20th September 2008

8.36. PSLA 2002/12 relating to Refunds included in the price of Non Taxable Supply was withdrawn
was withdrawn with effect from the 15th September 200846

8.37. Between the date of commencement of payments by the Third Respondent in VID 425 of 2014
and the 26th July 2000 all payments made under the Garrett Family License were made to the

Garrett Family Trust’

8.38. The Respondent and his personnel executed a Creditors Petition presented 12th May 2004 and

was set down for its first hearing on the 21st June 2004.48
8.39. [Ifirst Drafted Consent Orders for the Respondent to consent to on the 29th October 2008 49

8.40. As atthe 31st March 2004 a Balance Sheet and P&L prepared by my accountant evidenced that
in the absence of the conduct of the National Australia Bank the AGFT was in excellent financial

shape.50

8.41. Asa consequence of my loss of standing as a trustee of the AGFT on the 4th June 2004 and the
sequestration order [ was no longer able to agitate proceedings in court which resulted in the
Vexatious Litigant orders made by Anderson ] and Layton ] that are relied upon by the

Respondents in seeking the orders under s37A0 of the FCA.

8.42. A guide was published by the Commissioner for correction of GST Mistakes as NAT 4700-
07.2004 as it applied prior to the KAP Motors Decision5?

8.43. Further relevant details relating to the correction of GST Mistakes following the KAP Motors

Decision were set out in the draft ruling 2008/D452

45 Exhibit AMG 10 of my Seventh Affidavit at pages 366 - 393
46 Exhibit AMG 10 of my Seventh Affidavit at pages 384 - 390
47 Exhibit AMG 10 of my Seventh Affidavit at pages 243 - 284
48 Exhibit AMG 10 of my Seventh Affidavit at pages 285 - 303 including a copy of the affidavit in support,
49 Exhibit AMG 10 of my Seventh Affidavit at pages 307 - 308
50 Exhibit AMG 10 of my Seventh Affidavit at pages 309 - 312
51 Exhibit AMG 10 of my Seventh Affidavit at pages 313 - 328
52 Exhibit AMG 10 of my Seventh Affidavit at pages 329 - 362
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8.44. I submit to this Honourable Court that were it not for the actions of the Respondent and his
personnel as revealed in the relevant FOI releases then the Vexatious Litigant orders made
never have been made in the Supreme Court of South Australia OR in the Federal Court of

Australia in VID 248 of 2014;

8.45. For the reasons expressed in these submissions I respectfully submit that the conduct of the
Respondent in cancelling the Amending Activity Statements in circumstances where the
Commissioner was aware that he could not legally amend the Running Balance Account
because of the Four Year Rule as it applied post 20 September 2008 following the passing of
the Tax Laws Amendment (2008 Measures No 3) Act that the case of the Respondents in
defending a writ of Mandamus sought under Order 8 of the Originating process would be

hopeless and bound to fail.

8.46. I submit that this Honourable Court should make Order 8 in a form that embodies the

principles of the Order 8 sought in the Originating Process.

Dated February 15th, 2015

Andrew Garrett
Applicant
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andrew.garrett@taggc.com.au
From: andrew.garrett@taggc.com.au
Sent: 22 January 2015 10:37

) Annexure 1
To: Tavolaro, Vincent
Subject: VID 600 of 2014; Offer to settle
Importance: High

Dear Vincent

Further to your recent communications in respect to this matter I note from the Court File that your client
has not filed a genuine Steps Statement in accordance with the provisions of the Civil Disputes Resolution
Act 2011 (Cth)

As you are aware I have previously made three applications to the Commissioner for Compensation, I note
that no further response has been received from the 14™ Respondent in this regard.

Could you please confirm whether it is your client’s intention to respond to the Third Application for
Compensation and make an offer to settle this dispute?

I advise that I am willing to consider a reasonable offer to settle this dispute in order to save the Court and
your Client further expense.

Please advise whether your client is amenable to making such an offer at your earliest convenience.

Andrew Garrett
Chief Executive Officer/ Winemaker
The Andrew Garrett Group of Companies (TAGGC)

WWW.0enoviva.com
www.dynamic-cws.com.au

All Rights Reserved, UCC 1-308a

LF- - A

A i [ ——

Melbourne Adelaide
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181 Bay Street, C/- Deloitte Private (SA),

Brighton, Vic, 3186 121 Greenhill Road,
Unley, SA, 5061.

T: 1300 137 059

M: +61 424 324 135

F: +61 8648 0656

E: andrew.garrett@taggc.com.au

The Communication may contain copyright material of The Andrew Garrett Group ("TAGG") or any of its related entities or of third parties. Ifyou are not the
intended recipient of the Communication please contact the sender immediately by return email, delete the Communication and do not read, copy, print, re-
transmit, store or act in reliance on the Communication. Any views expressed in the Communication are those of the individual sender only, unless expressly
stated to be those of TAGG. TAGG does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.
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Andrew Garrett
From: Tavolaro, Vincent <Vincent.Tavolaro@ags.gov.au>
Sent: 28 January 2015 13:27
To: ‘Andrew Garrett'
Subject: RE: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014)

[DLM=Sensitive:Legal]

| refer to your email below and respond as follows:-
1. The Commissioner of Taxation does not propose to make an offer of settlement at this point in time.
2. Given that what you are seeking as part of the ‘Third Application for Compensation’ is essentially
the same as the relief sought in proceeding VID600/2014 Ms Ferry cannot consider the claim until

that proceeding is concluded.

3. Itis premature to consider whether there is any scope for an Agreed Statement of Facts. That
should be deferred until after determination of our clients’ Interlocutory Applications.

Vincent Tavolaro

Senior Executive Lawyer

Australian Government Solicitor

T 039242 1359 F 03 9242 1215
vincent.tavolaro@ags.gov.au

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was sent to you by
mistake, please delete all copies and advise the sender. For the purposes of the Spam Act 2003, this email is
authorised by AGS.

From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]

Sent: Tuesday, January 27, 2015 2:53 PM

To: Tavolaro, Vincent

Subject: RE: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014) [SEC=UNCLASSIFIED]
Importance: High

Noted, | will oppose hearing on that date although support that the matter is heard by Justice Pagone on a date to
be fixed.

The usual sort of timetable in respect to swearing affidavit materials out to apply.

As you may be aware | have appealed the reasons of Tracey J delivered on the 21° November 2014 in VID 304 of
2014; Andrew Garrett v Peter Macks and VID of 2014; Andrew Garrett v Stephen Duncan.

On the 22™ January 205 | wrote to you and invited your client to make an offer to settle based on the evidence filed
in VICSC-2013-02968, VICSC-201403880, , VID 187 of 2014, VID 197 of 2014, VID 557 of 2014, VID 600 of 2014, VID
739 of 2014 and the various AAT proceedings.

| made that invitation on the basis of your client’s obligations under the CDDA Scheme, the Legal Services Directions
2005 and the Civil Disputes Resolution Act 2010 (Cth).

| note that | have not yet heard from Ms Ferry in respect to my Third Application for Compensation dated 7" August
2014 in which regard Ms Ferry last communicated with me on the 22 August 2014.

1
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Please confirm whether Ms Ferry intends to respond to my application by return email.

In the absence of an offer to settle could | suggest that we agree to settle a Statement of Agreed Facts in order to
assist the court.

Andrew Garrett

Chief Executive Officer/ Winemaker
OenoViva (Australia & New Zealand) Trust
WWwWw.oenoviva.com

All Rights Reserved, UCC 1-308a

3¢
e,

OENO\

Melbourne Adelaide
181 Bay Street C/- Deloitte Private
Brighton, Vic, 3186 121 Greenhill Road

Unley SA 5061

T:1300 137 059

M: +61 424 324 135

F: +61 8648 0656

E: andrew.garrett@oenoviva.com

The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties. If
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the Communication and do not read,
copy, print, re-transmit, store or act in reliance on the Communication. Any views expressed in the Communication are those of the individual sender only, unless
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.

From: Tavolaro, Vincent [mailto:Vincent.Tavolaro@ags.gov.au]

Sent: 27 January 2015 09:49

To: 'Andrew Garrett'

Subject: RE: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014) [SEC=UNCLASSIFIED]

| am still awaiting a response from the Court.

Just to clarify, what was being requested was for the Interlocutory Application, which has since been e-lodged with the
Court, be listed for hearing not “mention” before Justice Pagone on 4 February 2015.

Vincent Tavolaro

Senior Executive Lawyer

Australian Government Solicitor

T 039242 1359 F 03 9242 1215
vincent.tavolaro@ags.gov.au

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was sent to you by
mistake, please delete all copies and advise the sender. For the purposes of the Spam Act 2003, this email is
authorised by AGS.
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From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]

Sent: Sunday, January 25, 2015 12:53 PM

To: Tavolaro, Vincent

Subject: FW: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014) [SEC=UNCLASSIFIED]

Dear Vincent

Further to my email dated 2oth January 2015 | am not clear whether the Federal Court has responded to you with
respect to your letter seeking that VID 739 of 2014 is listed for mention with VID 600 of 2014 on the 4™ February
2015.

| am prepared to consent to orders in this regard......... and ask whether your client would consider instructing you to
draft appropriate consent orders.

Andrew Garrett

Chief Executive Officer/ Winemaker
OenoViva (Australia & New Zealand) Trust
WWW.0enoviva.com

All Rights Reserved, UCC 1-308a

e\

OENO\

Melbourne Adelaide
181 Bay Street C/- Deloitte Private
Brighton, Vic, 3186 121 Greenhill Road

Unley SA 5061

T:1300 137 059

M: +61 424 324 135

F: +61 8648 0656

E: andrew.garrett@oenoviva.com

The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties. If
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the Communication and do not read,
copy, print, re-transmit, store or act in reliance on the Communication. Any views expressed in the Communication are those of the individual sender only, unless
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.

From: Andrew Garrett [mailto:andrew.garrett@oenoviva.com]

Sent: 20 January 2015 12:44

To: 'Tavolaro, Vincent'

Subject: RE: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014) [SEC=UNCLASSIFIED]

Dear Vincent,

Thank you for your note | have been travelling Internationally since the 21° December 2014 and arrived back in
Australia on the 9" January 2015 working up sales for various territories abroad.

| have commenced work on further affidavit materials and the relevant submissions and advise a further application
for orders will be forthcoming.
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Amongst the orders sought will be applications for Writs of Prohibition, Mandamus and Certiorari which flows from
recent Taxation decisions made by the Commissioner

While abroad | received an email from you copying a communique to the Federal Court seeking that VID 739 of 2014
be heard together with VID 600 of 2014.

| also provide preliminary advice that | will also be issuing a further application in respect to the Reasons of Senior
Member Egon Fice delivered on the 28" August 2014.

| would hope to be in a position to file and serve that additional detail by Monday 26" January 2015.
My sincere apologies for the inconvenience.

As you know | am an unrepresented party and admit that | am finding the sheer volume of the matters all
consuming.

Andrew Garrett

Chief Executive Officer/ Winemaker
OenoViva (Australia & New Zealand) Trust
WWW.0enoviva.com

All Rights Reserved, UCC 1-308a
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OENO\

Melbourne Adelaide
181 Bay Street C/- Deloitte Private
Brighton, Vic, 3186 121 Greenhill Road

Unley SA 5061

T:1300 137 059

M: +61 424 324 135

F: +61 8648 0656

E: andrew.garrett@oenoviva.com

The Communication may contain copyright material of OenoViva (Australia & New Zealand) Pty Ltd ("OVANZ") or any of its related entities or of third parties. If
you are not the intended recipient of the Communication please contact the sender immediately by return email, delete the Communication and do not read,
copy, print, re-transmit, store or act in reliance on the Communication. Any views expressed in the Communication are those of the individual sender only, unless
expressly stated to be those of OVANZ. OVANZ does not guarantee the integrity of the Communication nor that it is free of errors, viruses or interference.

From: Patrick, Cathy [mailto:Cathy.Patrick@ags.gov.au] On Behalf Of Tavolaro, Vincent

Sent: 20 January 2015 12:32

To: 'Andrew Garrett'; 'andrew.garrett@taggc.com.au'

Subject: Commissioner of Taxation -ats- Andrew Morton Garrett (VID 600 of 2014) [SEC=UNCLASSIFIED]

| refer to the Orders made by the Court on 27 November 2014.

Pursuant to Order 2, you were required to file and serve any affidavits on which you intended to rely in opposition to
our client’s Interlocutory Applications together with an outline of submissions and, any affidavit on which you intended
to rely in support of paragraph 3 of the orders in the Interlocutory Application filed by you on 19 November 2014
together with an outline of submissions by 4:00pm on 16 January 2015.

You have not complied with the Orders.
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We have not received any communication from you providing an explanation as to why you have not complied with
the Orders. Please advise why you have not complied with the Orders and, more importantly, when you will comply
with the Orders.

Regards

Catherine Patrick on behalf of Vincent Tavolaro
Legal Assistant

Australian Government Solicitor

T 039242 1212 F 03 9242 1333
cathy.patrick@ags.gov.au

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was sent to you by
mistake, please delete all copies and advise the sender. For the purposes of the Spam Act 2003, this email is
authorised by AGS.



Case 1:22-cv-00173-DDD-STV Document 21-17 Filed 02/18/22 USDC Colorado Page 83 of
181 Page 1871 of 1969

Page 1
Annexure 3

1 of 1 DOCTUMENT: Practice & Precedure High Court & Federal Court of Australia/Federal Court Roles
2011/FEDERAL COURT FULES 201 1/{CHAFTER 2 CRIGIMAL JURISDICTION -- FROCEEDINGS (ZENERALLY
[rr 7.01-30.581PART 16 PLEADINGS [ 16.01-16.60/DIVISION [6.2 STRIEKING OUT PLEADINGS [r 16.21]

DIVISION 16.2 STRIKING OUT PLEADINGS [r 16.21]

DIVISION 16.2

Legiylatian cifexd in [r 16.20.5) below, Lowtiow subseribers click fhroogh for duily updates aod higtorical wewions. (CTH)
Federal Comrt Rales 2011 Divizion 16.2.CTH) Federal Court Folez O 11 1 16

[r16.20.5] Introdoctory note

Dhivision 16.2 provides a means by which a party may apply to the Court to have another party's pleading struck ount,
gither in whole or in part. [t is the equivalent of G 11 r 16 of the former Rules.

[r 16.21] Applcation to sivike ont pleadings

1621

(1) A party may apply to the Court for an order that all or part of a pleading be struck ot on the gromd that the
pleading:

{a) contains scandalous material; or

(B  containg frivalous o vexatous material; or

fc)  isevasive or ambignous; or

(dd  islikely to cause prejudice, embarrasement or delay in the proceeding; or

fe)  fails {o disclose a reasenable canse off action or defence or other case appropriate fo the nature of the
pleading; or

{f) is gtherwise an ghuse of the process of the Court.

() A party may apply for an order that the pleading be removed from the Court file if the pleading containe material
of a kind mentioned in paragraph {1 Xa), (b} or (c} or is otherwize an abose of the process of the Court,

RIULE 16.21

Logfalation cited In fr 16.21.5] bebeyr. Lowiow subscribers ook thoouph B dally updates s bistockenT e, (CTH)
Frrdezal Cout Rulge O 11 T LS.(CTH) Federa! Court Rules 201 v 16,0202, subr {0k, (b, {53, sl {1, (e, (0, Suhrulbe {2),

Ir16.21.5] General
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Thiz rule reproduces O 11 ¢ 16 of the former Rules in subr (1d), (=) and {f). In addition to the grounde for strike out
under the former Rules, pleadings may now be struck cut on the groimed that they contain material that is scandalous,
frivolons or vexatious, or evasive or amhisuons (gubr {1Xa), (b} and {2]).

Tmportandy, the grounds for striking out replicate the manters thae r 16.0202) prohibits a pleading from containing.
Accordingly, the aonetations (o ¢ 16.02(2) are also relevant to the present rule, and vice versa,

Subrule (2) additionally grants the Court power to order that the pleadings be removed from the Court file if they are
sttuck out on the basis of containing material that is seandalous, fivolous ar vexatious, or evasive or ambiguous, or
if the pleading is ctherwise an abuse of the process of the Court.

Lepislation el I [r 16.21.10] below. LiwMow subserbess elick hoemgh S dally updates and histardeal verslona, {CTE?}
Fedecal Court Rules 2011 Broile 1621, ¢ 1521 {n)-(f).

[r16.21.10] Power to strllre out pleadings

The power to strike gut pleadings or partions of pleadings is diseretionary, It should be emplayed sparngly and only
in a clear case: Radizch v McDonald {2010) 198 IR 244; [2010] FCA 762; BC201005037  at [20] cifing Axsiralian
Competition and Consumer Comntission {ACCC) v Pauls Ltd {2000) ATPR 41-747; [1999] FCA 1750; BC9908494
at [10]; Polar Aviation Pty Lid v Civil Aviation Sefety Authority [2012] FCAFC 97; BC201204877 at [43]; Fair
Hork Ombudsman v+ Eastern Colotr Py Lid (20113 205 TR 263; [2011] FCA 803; BC201105281 at [91]; Mulya-
rimma v Thompson (1999) 96 FCR 153; 165 ALR 621; [1999] FCA 1192; BCOS0S436 at [208]. A court will be
cautious in exercising its discretion te shike out 2 pleading "lest one deprive a party of a case which it cught to be
ahle to bring": Trade Practices Commission v Ploneer Concrefe (8} Piy Lidf  (1954) 52 FCER_ 164; 124 ALR 6835;
(1994) ATPR 41-345; BC9406833 .

A pleading may be struck out, in whele or in part, cn the basis of any cne or any mumber of the grounds listed in r
16.21{1¥a)-{H).Ultimataly, whether a pleading will be struck out depends upon whether, in the particular eireum-
stances, if 15 necessary o do 80 in the interests of justice: Joha Holland Piy Lid v Maritime Usdion [2008]FCA 437;
BC2005903492  at [60). If the object of the pleading is mfficiently met, the striking out will be unnecessary: Gug-
kfielman v Trescowthick (2004) ATPR 41-995; [2004] FCA 326; BC200401278 = [3].

Unless Fatile to do &0, a court will crdinarily grant leave to a party to replead those parts of its pleading that have
been struck out, or it may give leave to fils an entire amended or substituted pleading: Matheson Engineers Py Lid v
Ef Raghy (1992} 37 FCR 6, (1992) ATPR. 41-192; BC9203668 ; Nuivarimma v Thompson, above, at [208]. Leave
to file an amended pleading may be mbject to tarma: Trade Practicer Commission v Australlan fron d Steel Pry Lid
{1990) 22 FCR 305; 92 ALR 395; (1990) ATPR 41-001 ; Afitanis v Pipnaer Conevete (Vie) Pty Lid (1997) ATPR
F1-591; BCOTFO5104 (in both cases, an afTidavit was sworn verifying the facts to be alleged in the propesed
emendments); Fuller v Tome R012]FCA 27; BC201200227 {a date was specified for the filing of amended plead-
ing, following which proceeding would be dismissed).

Leave to replead, however, is not always given, and whether it iz given depends on the circumstances of the case:
Fair Work Ombadiman v Eastern Colour Pty Lid, above, at [94]; Kowalrki v Mitrubiskt Motors Awrtralia Lrd [2010]
FCAFCT3; BC201004196 at [41]. Leave may not be given if the refining prosess of amendment and further
amendment hae sleeady accurred; Falfer v Toms, above, at [E7).The ultimate guiding principle i2 to do what iz fust:
Nufparimma, obove, at [208]; Fair Work Onihadsman v Exstern Colour Py Ltd, above, at [93]. Ordinarily, however,
unless the Court's process is bang abused by & futile stfempt to plead an unarpushle cause of action, leave to replead
will be granfed: see Cashott v Kare Tou Mak [[998] FCA 147, BO9B00467 , where leave fo amend the pleadings
was granted even though "heroic surgery™ was required becanse the statement of claim needed to be totally rewritten.

It is unlikely that a pleading will be struck out where a deficiency or Jack of detail in the pleading canses no confu-
gion and the mbstance of the allegations iz plain (HECEC Austrafla Pty Ltd v Hydre-Electrie Corg  (1999) ATPR
45-196; [1999] FCA 822, RCO2035RD  at [59]; Fordy Twa International Piy Lid v Rarnes [2010] FCA 397,
BC201002600 st [110T), or where deficiencies can be overcome by ordering the provigion of particulars or the fur-
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nishing of affidavits {Queentland v Plonesr Conarete (Qld) Pry Lid  [1999] ATPR 41-691 at 42; [1999] FCA 499;
BC9902211 ).

Rule 1621 dees not grant power ko the Court b strike out a statement of facts and contentions: distralian Securitios
Tnvesement Commission (ASTC) v Ewiockou (2010) T8 ACSR 428; [2010] FCA 9; BCIQI00ET  at [35].

[r 16.21,15] Ewvative or ambigmons

A party must commit itself elnarly to the case it choosse to mount: Midtigroup Distrilngion Servives Pry Led v INT
Australio Pry Ld (19963 ATPR 41-522. A pleading may be struck out if' it is unintelligible, ambignons oc 20 vapgne
that it fails to identify the material factual allegstions to the extent that the other party is not given notice of the el
substance of the ¢laim or defence,

The Cowrt may sirike out the whole of a pleading in circumstances where the residue of the pleading, following the
sirilking out, is confuging: Trade Praciices Commission v Australian Ion & Sieel Pty Ltd (1990) 22 FCR. 305; 92
ALF. 395; (1990 ATPR. £1-001 ; Gold Coart City Council v Pioneer Concrete ((d) Piy Lid  (1998) 99 LGERA
263; 157 ALR 135; BC9R03079.

Logistation vitod in [t 16.21.20] below, Lawiow snbsoribera click thmogh fir deily npdies and histerizal versions, (CTH)
Federl Conrt Rules 2011 1 162 L{LKT.

[r16.21.20] PMeading likely to cause premdice, embarrasment or delay

Embarrassment in the comext of r 16.21{13({d) "carries the connotation of a pleading which iz susceptible to varions
meanings, of contains inconsistent allegations or in which altematives are confusingly imtermixed or in which irele-
vant allegations are made tending to increasc cxpense. This list is apt intended to be exhanstive": Barifett v Swan
Telsvivion & Radio Broadeasters Pty Lid  {1995) ATPR. 41-434; BC9501953 ; Spideri v Nine Network Australia
FPiy Lid [2008] FCA 905; BC200804400 at [22]. A pleading will be "embarrassing” where it includes defects re-
sulting in the pleading being unimtelligible, ambiguous, vague or too general, 50 as 10 embamrass the oppogits party
who does not know what is alleped against him or her: Fatr Work Ombudsman v Eastern Colowr Pey Lid (2011) 209
IR 263; [2011] FCA 803; BC201105281 at [18].

A pleading which is infernally inconsistent is embarrassing: Spiteri v Nine Network duriralia, above, at [23]. A
pleading is embarmasging if' it contains inconsistencies, or confiing or irrelevant allepations: Shefton v Nationa!
Roadr and Motsrisis Atsaciafion Lid (WNRMA Led) (NRMA Lid) (2004) 51 ACSE_278; [2{004] FCA 1393;
BC200407144 st [18].

A pleading may be struck out as having a tendency to cause projudice, embarrassment or delay in the proceedings,
within the ineaning of r 16.21{13(d), if it is plain that the pleading pariy can not lawfully call any evidence at the
bearing to substantiate the pleadiog, for example, if evidence has been unlawfully obtained: JC Techforee Py Lid &
Steinhardt v Pearce (1996) 128 ALR 522; 35 IPR. 196; {(1996) AIPC 91-27%, BC2603173 .

A pleading that raises a false issue will be liable to be strock gut as it would prejudice the other side in having to
contest the issue and would inevitably infroduce unwarranted delay in the resolution of the real issues: Radisch v
MeDanald (2010) 198 TR 244: [2010] FCA 762; BC201005037 at [33].

[r16.21.25] Pleading a conclusion

A pleading may be struck out as embarrassing if it simply asserts a conclusion to be drawn from the facts oot stated:
Trade Praciices Commission v David Joner (dustralia) Pry Lid (1085) 7 FCR 109 at 114; (1935) ATPR 40-607 ;
Spiteri v Nine Network Awstralla, above, at [23); Falr Work Ombudsman v Eastern Coloar Piy Lad (20113 209 TR,
243%; [2011] FCA 803; BC201105281 , at [39]. Although the pleading of a conclusion may in some circumstances
constinate 8 material fact, the pleading will be embarrassing if allegations are marle at such a level of generality that
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the other party does not know in advance the case it hes to meet: Fair Work Ombudemon v Eastern Colowr Pty Led,
ahave, at {40]; MeKeflar v Conteiner Terminal Manapement Services Lid  (1999) 165 ALR 409 at 418; [1959] FCA
1101; PCS204933 , However, in recent times thers hag besn some relaxation of this rule. The modern approach to
litigation in the Federal Court is not to strike qut or arder further particulars of o conclusicnary pleading if it appears
untecezsary in the circumstances of the particular case to achieve the object of pleadings: Fair Fork Ombudsmarn v
Eastern Colowr Pry Lid, above, at [47].

Lesixiation citsd in [r 16.21.30] bebow. LawMow subscritemn click fwoogh fox daily apdaies znd histoces? versions. (CTH)
Federal Count of Anstralia Act 1976 3 3 1A(CTH) Fedmal Court Roles 2011 ¢ 16.21, r26.01{LXT).

[r 16.21340] No ressonalie eaunse of action or defence

The power to strike out a pleading because it discloses no reasonable cause of action will bs exercised coly in 2 plain
and obvious case, whers it is clear that no reasonable amendment can cure the alleped defect and there is no reasona-
ble question to be tried: Pafar Aviatien Piy Lid v Civil Aviation Safety Awthority [2012] FCAFC 97, BCI01204877
at [43]; P dken (as Trusiee of the Van Aken Family Trust) v Diver Nominees Pty Lid (in the matter of Microheat
Technologies Py Lid) PO12]FCA 829; BC201205330 at [52]; Guneral Steel Industriez Inc v Commissioner for
Raibwawe (NFF (1964 112 CLR 125 at 128-130; [1945] ALR £36; (1964) ALIR 253; BOG400590 ; Febster v
Lompard (1953) 177 CLR 598 at 602; 116 ALR 545; 67 ALJR 886; B(C9303414 . The mere fact that the case ap-
peara to be a weak one is not of itself sufficient to justify striking out of the action: Allstale Life Insurance Co v ANZ
Ranking Croug Lid [1994] FCA 636; BC9400129 at [24]; Far Aken, above, at [62], B a question raised by a
pleading is "fairly arguable" the Court will decline to strike cut the pleading: Metroplaza Pty Lid v Girvan (NSW} Pty
Lad fin tig) (1993) ATPR 41-241; BCRIMATIT .

An applization to strike out & statement of claiot on the ground that it does not disclese a masonabls canss of action
fnvolves establishing that the applicant’s case is 3o undenable that it cannot poesibly succeed: General Steel Industries
Inc, abeveat 130 ; Empire Shipping Co Inc v Owners of The Ship Shin Kobe Maru (1991132 FCR 78; 104 ALR
480: BC9103462 | In the case of a defenes, it involves establishing that the defence discloses no reasonable de-
fence: Effers Foods Pty Led v Trawl Indusirier of Australta Pty Led (in Hg) (19933 41 FCR 510; 115 ALR 377;
B{5304923 . In order to sucoeed an an application for strike out on this basis, a party muwst show that the claims
made againgt it are hopeless and would bave no chanee of suzcess if' the action were to proceed to hearing: Fame v
Genex Corp Piy Lid (1996) 35 IPR 284; BC960340 ; Alceck v Commomeaaith [2012] FCA 870; BC201205999
A matter will have oo real prospect of suscess where there iz a Tancifil rather than a realistic prospect of success
Franic v Secretary, Dept of Educailon, Erployment and Workplace Relations [2000] FCA 672, BC200005443  at
[24].

The power to dismiss the proceeding under 5 31A of the Federal Court of Australia Act 1976 {see [23,107]) is dis-
tivet and separats from the power to strike out a pleading. The strikdng out of a pleading leaves the procesding itsslf
on foct. Admittedly, this mises the question of what will replacs it — an amended pleading or affidavits. If the Court
concludes, not just that the particular pleading must be struck out, but also that to allow it to be replaced would be
futile becanse the proveeding itself is also futils, the Court will generally arder that the proceeding be dismissed,

Under 8 31 A, the Court must be satisfied that the relevant party has no reasonable prospects of suceess, which does
not involve leoking at whether the cass iz hopeless or bound to fail: Spercer v Commenwenith (2010) 241 CLR 118;
269 ATR 233; [2010] HCA 28; BC201006309 at [17] and [23]; Far Aken, above, at [63]; Polar Aviation, above,
at [#7].

For the purpose of 1621, the question is not whether the fasts pleaded are in themselves sufficient to give rise to a
canse of action; rather, the question is whether it would be open o the applicant upon the pleadings to prove facts at
the hearing which would constitte a cause of action: Parcortinental Mirdrg Lid v Pospold Investments Ply Led
(19947121 ALR 405; 13 ACSR 117, BC9406044 .
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For a summary of the relevant principles applicable in determining whether a statement of claim should be struck out
for disclesing no reasonable canse of action, see Christon v Stantons fnlernational Pty Lid [2010] FCA 1150,
BC201007775 st [3]-[5]-

See also r 26.01(1)c) for the Court’s power to dismise proceedings summarily for disclosing no reascnable cause of
action,

[r 16.21.35] Abuse of process

What amounta 6 an abuse of ¢ourt process is insusceptible of a formulation comprising closed categories and "the
possible varisties of abuse of process are anly limited by homan ingenmity": Batiséatos v Roods and Traffic Autherity
(NSFE (2006) 2246 CLR 256; 227 ALR 425; [20061 HCA 27, BC200604226  at [9]; Michael Wilson & Partrers
Lid v Nichalls (2011) 244 CLR 427; 282 ALR 685; [2011] HCA 48; BC201109206 at [BB]; Ser Culiure Inferna-
diomal Pry Lid v Scoles (1991) 32 FCR. 275 at 279; BCS103482,

The concept extends to proceedings "instihted for an improper purpose” 50 a6 to obtain a collateral advantage (Var
Aken (ag Trusiee of the Van Aken Family Thri) v Diver Nominees Pty Lid (in the matier of Micvoheat Technologies
Piy L) [2012] FCA 329; BC201205330  at [76]; Wilfiamer v Spawtz (19923 174 CLR 509; 107 ALR 635 at 855,

61 ACrim R 431; BCS202694 3 Re Limbe (1989)92 ALR 81; 64 ALTR 241; BCE902687 ), procesdings that are
"seriongly and unfairly burdensome, prejudicial ar damaging™ or "productive of serious and unjustified trouble and
hamgement® (Qceanic Sun Line Speciol Shipping Co Inc v Fay (1988) 165 CLR. 197 af 247; ™ ATR 9; 62 ALIR
389; BCBS02600 ; Ridgeway v R (1955) 184 CLR 19 at 74-5; 129 ALR 41; 78 A Crim R 307; BCS506420 ; Trade
Pracitees Commission v TNT dustralie Pry L0d (19847 ATPR. 41-226; BCO9406535 ) and siluations where "the use
of the court's procedures would bring the administration of justice into disrepute™: Rogers v R (1994) 181 CLR 251 at
286; 123 ALR 417; 74 A Crim R 462; BC94Q4645 ; Michael Wilton & Portners Lid v Nicholly, above at [89].

Ome recognised clase of abuse of process is where proceedings are instituted against a parly in a second forum when
there are procecdings apeingt that party pending in another, end the eontinuance of the second would be an abuse of
the process of the first: Foth v Manildra Flowr Mifls Pry Lid (1990} 171 CLE. 538; 97 ALR 124; 65 ATJR B3;
BC002394 | In such a case, the continuence of the second proceedings would be an abuse if it would be unjustifi-
ably oppressive to the party that iz named as respondent in bath forums: Michee! Wilson & Partners Lid v Nicholls,
abowve, at [90].

The Court will find an abuse of process where an applicant commences proceedings with a view to cbtaining a pub-
lic forum for his or her political views: Re Limbo (1539192 ATR 81; 64 ALJR 241; BCB202687.

It in an abuse of prosess to maineain #n action which is doomed to fail: Walton v Gordiner (1993 177 CLE. 373 at
393; 112 ALR 289; 57 ALTR 485; BCS303612 . Thus leave to file an amended pleading may not be granted if the
refining process of amendment has already gone on long encugh or if amendment would ctherwise constitutes a futile
atiempt to plead an unargnable canss of action: Fuller v Toms [2012] FCA 27; BC201200227 ; Corhott v Kom Tou
Mak [1998] FCA 147, BO9B0CAST .

An abuse of process may be constituted by rafsing in pleadings matters which could and therefore should have been
litigated in carlier procecdings: Aon Risk Smvices Ausiralic Lid v Australian National University (2009) 238 CLR
175; 258 ALR 14; [2009]HCA 27; BC200905905 at [33]; Faltor v Gardiner, above. It is an abuse of process o
bring a proceeding net to obtaio the relief for which dewe ability to bring that proceeding was provided, but in order to
make & collateral attack upon an unappealed decision of the Court, or upen a decision which has been effiemed on
appeal; Temwell Pry Lid v DEGR Holdingy Pty Lid fin lig} [2005] FCA 1403; BC200507445 .

It may also be an abuse of process leading to sirike out if the pleadings are drawn from materials obtained in contra-
vention of an order {such as an Anton Piller order: J O Teckforce Piy Lid v Pearee [1996) 138 ALR. 522; 35 IFR156;
{1996) AIPC 91-272; BC9603173 )

Legiskion cited in [r 16.21.40] below, Lawior subseriben ik tirough B daily updstes and hiskovical vemsions. {CTH)
Federal Court of Aushalin Act 1976 5 31A{CTH) Fodem! Comet Rulea 2011 ¢ 1621, ¢ 1621¢13(E), (), (B, £ 26.01, +26.01(2).
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Ir 16.21.40] Snmmary dismissal

A party applying for an crder that all or part of the pleading be struck out may additionally seek an order for sum-
mary diamisgal of the whole or any part of 8 proceeding: 2es, for example, Domelly (Trustas) v Windovel Py Lid
{Thustee), Re Donnelly (Trustes) [2012] FCA 943 BC201206555 , where the respondents sought an order for
summary dismissal of the proceedings (pursuant to £ 314 of the Federal Court of Ausiralia Act 1978) on the basis
that the applicant's case had no reaspnable progpect of suceerding or, alternati vely, that the pleadings be gtruck out.
The Court declined to dismizs the procesding summarily but granied l=ave to the applicant to amend his pleading and
to supplement the particulars upon which be proposes to rely in establishing certain allegations relating to bankrupt-
cy: Donnelly (Trustee), above, at [95]-[98].

Section 31A of the Pederal Court of Ausiralia Act 1976 permits the Court to grant a smmary judgment in relation fo
the whole or any part of a proceeding where satisfied that a party has no reasonable prospects of success (see Spencer
v Commonwealth 2010} 241 CLR 113; 269 ALR 233; [2010] HCA 28; BC201006309 at [58]-{60] for discossion
of the phrase "no reasonabile prospects of success"). The power to strike out defecfive pleadings is distinct from the
power to order mummary dismizeal in 5 31 A of the Federal Court of Australia Act, the latter raguiring the Court to be
satisfied that it is clear that there is no question to be tried: Dornelly, above, at [53]; Singh v Super City Home Logns
Piy Ltd [2011] FCA 646, BC201102505  at [129); Spencer v Commonwealth (20101 241 CLR 118; 269 ALR 233,
[20101 HCA 28; BCIOLDDE309  at [23]; Far Adken {as irusies af Van Aken Family Tvust) v Diver Nominees Py Lid
[2012] FCA 829; BC201205830 at[62].

In addition to 8 31 A of the Federal Clourt of Australia Act, r 26.01 prants the Clourt power to pive a summary judg-
ment in circumstances where the proceeding is frivolous or vexatious, no reasonable cause of action is disclosed, the
procesding is an abuse of procesa of the Court, or a party has no reagonable prospect of success. These grounds cor-
respond to thoss grounds for strike qut of pleadings contmined in 1 16.21{1¥b), {c} and (). The Cowt will provesd to
girike out under r 1621, rather than dismiss under r 26.01, where, although deficiencies in a statement of claim are
identifiable, & case may still exist: Donnelly (Trustee), above, at [53]. This is bacauss the pranting of leavs to
re-pload might reveal matenial facts within a properly identified legal frameworck that, upon proof, gives ose to emnti-
tlement to a recegnised remedy: Rogers v Asset Loan Co Py L [2007] FCA 195; BC200700864  at [59]. As held
in Batistates v Roads ond Traffic Avthority of New South Waler {200G) 226 CLR 256; 227 ATR 425; [2006] OCA
27; BC200s04226  at[46] per Gleeson CJ, Gummow, Hayne and Crennan JT:

Ondinarily, a parfy is vl bo be dended the oppodonity to place hix or her case befors tha court in the ordinary way, and xiter
king advantege of fhe umal interdorotory processex. The et to be applied han been expresseal in variom wos (Dey v Fioo-
vian Radfways Commizriomnss (I 73 CLE 62 at 91 per Dixon I; Genered St Sodusiriar inc v Commizgoner for Ralhmayr
(WER) (19543 112 CLB. 125 at 1M  per Barwick CJ), bt all of the verbal formules which have been ussd are imlanded to de-
scxibe a hiph degree of carminky ahont the ohimete ootcone of the proceeding if it were ellowed to go to sl io the ordinary
way.

An application for summary judgment under r 26.01, unlike an application Tor strike out under r 16 21, requires ac-
companying affidavit evidence: r 26.01{2).

To go firther than striking out a statement of claim and to dismiss the procesdimg summarily would require a firm
conclusion that "no reasonable anendment could curs the allsped defect and [that] there was no reascnable questinn
to be tried", a conclusicn not lightly to be reached: Polar Aviatiorn Piy Lid v Civil Aviation Safeaty Authorily (2012)
203 FCR 325; [2012] FCAFC 97, BC201204877 at [42]-[43] .

[r16.21.45] Stay of proceedings

Proceedings may he stayed until further order in respect of 1 portion of a statement of claim that must be re-pleaded
for failure to give adequate particulars: Milanis v Pioneer Concrete (Vic) PiyLid {1997} ATPR 41-591;
BCY9705104 ; Vonr Aken {os Trustee of the Fan Aken Family Thist) v Diver Nontinees Piy Ltd (ir the maiter of Mi-
eroheat Techrolopizr Piy Lid) [2012] FCA 829; BC201205830 . Where the continued maintenance of proceedings
would be an abuse of process, it is not appropriate merely to strike out 4 statement of ¢laim; rather, the proper exer-
cise of discretion requires that it be struek out and that the proceeding be permanently gtaved: Garvey v Ausinlion
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Federgl Police (Fed C of A, Cooper I, QG 33 of 1994, 28 October 1994, unreported, BCS400049); Deorajay Pty
Ltd v Arisiocrat Leisure Lid (2005) 147 FCR 394; 67 IPR. 124; [2005] FCA 1483; BC200507903 .

Rules 16.22-16.30 1eft biank
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Notice to applicant

Uuatl:in!aml‘!"
you ere receiving legal wid for your proceeding in the Federal Court or the Feders] Circuit Court from a StateTerritory Legal Ald Office
or an approved legal aid schexne or servlce (including en approved community legal centres), ot
" ypu ere the primery cardholder of a Health Care Card, Pecsicner Concession Card, Commonwealth Seniors Health Card or any other
card that entides you to Commonwealth health concesgions fthis does mt extend i a dependant of the primary cardholder), or
you are an tmmate of a prison or otherwise detained in a publle natitation, or
yiou) are yomnger then 18, or
you are reseiving youth allvwancs or Austudy payments of Abstudy benefits, or
you have been grantad assistence noder Part 11 of the Mative Tife Act 993 for your proceeding in the Federal Court.
Infpymation ehout appmoved legal aid schemes and secvices can be found on both Cooris wohelbs on their “fee sxemption” webpagea, [f you
e nagure whesher the lega! nid scheme or service you are receiving asgistance from i spprovedd, ask registry siafT for amsistance.
‘When retornisg your completed application form to the regiatey yon will weed to attach photocoples of documentary evidenes of any
of the above {fmch a5 your Health Cave Card, Legal Al or legal sciatnnee provider letter or Natlve Title fandiog letter) to support
your claim. Photocopy hoth sides of the card or other document If It has writing on both sides. If more sopporting nformeiton [x
required the Regisiry will comimet yon.
If you do not qualify for eny of the sbove, you may be able o apply for individue! feen o be exempted on the basig of financial bardship. Ask
regisiry staff for the epproprin form and guidelines,
You must nodfy tee Conrt Regiatry If there i3 any change to your circumoatances that alicr the information ghven in this appication
while the Canrt ix dealing with your case

WARNING
Under the Criminal Code sny person who knowingly makes an unirve representation or statement to oldain & bensbit o advantage
ﬁm&ﬂmmmﬂﬁhgﬂ@dmnﬁmmnﬂﬁﬁuﬂﬂgﬁl@,mbﬂﬁnﬂdmimpﬂumed

Details
1 Name and address GARRETIT ANDREW MORTON
PO BOX 1168,
ARMADALE NORTH pesteode 3 143 110424 324 135
2 Courtin which X Federal Conrt [ Federal Circuit Court
exemptien is sought Type: B All filing, setting down, hearing and other feen that may be payable in these
procesdings
3 Reason for seekdng I currsedly hold of receive:
exemption X Health Care Card [] Pensioner Concession Card

[ ] Commonwealth Serdora Health Card

[] Any other card that certifies entilement to Commonwealth heslth concessions
] Youth allowance

|:| Ausmdy payments [0 ABSTUDY benefits

I:I I am in receipt of kagal aid or other approved legal assiatance for these proceedinga

[_] I havs been granted ascistance for these proceedinga in the Federai Court under Part 11 of
the Native Titls Aet 1993

[] 1 am younger than 18 vears of age

[ I an an inmate of a prison or atharwise detained in g public instimtion

Sisnulure

[ | lnmpthlgruted(uﬂriﬂﬂuppmralﬂn:lmnﬁwnhﬂtm:pplmm

Data { {
Authorisad by DapLty Reqgiatrar FGA/PTindpdl Ragistrar FGG 130801
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